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Judgments
Case

State v. Magida 2005 (1) All SA 1 (SCA) (S. Afr.), available at:
http://www.saflii.org/za/cases/ZASCA/2005/68.html.

Nature & Scope of
Authority

Decisions of the Supreme Court of Appeal of South Africa are binding on all lower
courts, as the Court is the highest appeals court other than the Constitutional Court
which has ultimate authority over constitutional matters.

Facts & Background
Law

Appellant convicted of fraud for paying for goods with cheques from chequebooks
obtained by false pretenses and serving a prison sentence.
Appeals that her HIV status entitles her to a lesser sentence because any sentence of
imprisonment would affect her more harshly than a healthy person and would result
in her premature death, as proper treatment for AIDS is not available in prison.

Issue

Whether the appellant’s HIV status and inability to acquire the necessary treatment
from prison warrants a mitigated sentence?

Holding

Appeal upheld– appellant’s HIV status and inability to acquire treatment in prison
warrants time set aside.

Rule, Application, and
Judgment

RULE: A court, in considering an appropriate sentence, may take into account a
convicted person’s ill health and how it may relate to the effect of a contemplated
sentence. (S v. Cloete 1995 (1) SACR 367 (W)).
APPLICATION: Examination on a case by case basis – taking into account the
impending death of the appellant, the seriousness of the offence, the interests of the
appellant and society – further imprisonment is unwarranted.
JUDGMENT: Appeal upheld – sentence imposed by the trial court set aside; time
already spent in prison is appropriate sentence and appellant is not to undergo any
further period of imprisonment.

Case

EN and Others v. Government of the Republic of South Africa 2007 (1) BCLR 84, 2006
(6) SA 575 (SAHC Durban) (S. Afr.), available at:
http://www.chr.up.ac.za/index.php/browse-by-subject/450-south-africa-en-andothers-v-government-of-rsa-and-others-2006-ahrlr-326-sahc-2006.html

Nature & Scope of
Authority

Decision binding on magistrate courts within the High Court of South Africa, Durban
and Coast Local Division’s geographic jurisdiction.

Facts & Background

AIDS Law Project (ALP) brought action on behalf of inmates at the Westville
Correctional Centre (WCC) who met the criteria under the National Department of
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Law

Health’s Operational Plan for Comprehensive HIV and AIDS Care, Management and
Treatment for South Africa, for denial of access to antiretroviral treatments at an
accredited public health facility.

Issue

Whether WCC is legally bound to provide access to antiretroviral treatments at an
accredited public health facility to its prisoners?

Holding

Ruling in favor of Applicants’ – WCC required to provide access to ARV treatments
to prisoners.

Rule, Application, and
Judgment

RULE: Section 27 of the Constitution: (1) Everyone has the right to have access to (a)
health care services; (2) The State must take reasonable legislative and other
measures within its available resources to achieve the progressive realization of each
of these rights. Section 35(2)(e) of the Constitution: “Everyone who is detained,
including every sentenced prisoner, has the right to conditions of detention that are
consistent with human dignity, including at least exercise and the provision at State
expense of adequate accommodation, nutrition, reading material and medical
treatment.”
The Courts have historically upheld the rights of prisoners to have access to health
care despite their incarceration (see Whittaker v. Roos and Bateman; Morant v. Roos
and Batemen) and Van Biljon v. Minister of Correctional Services 1997 (4) SA 441 (C)
enforced the right of a prisoner to ARV treatment where it was medically prescribed.
Section 12 of the Correctional Services Act No 111 (1998) – (1) The Department must
provide, within its available resources, adequate health care services, based on the
principles of primary health care, in order to allow every prisoner to lead a health life.
(a) every prisoner has a right to adequate medical treatment; (4)(a) every prisoner
should be encouraged to undergo medical treatment necessary for the maintenance
or recovery of his/her health.
Section 21(2)(b)(iv) of the National Health Act 61 (2003) – “The Director-General [of
Health] must, in accordance with the national health policy ---issue and promote--health services for convicted persons awaiting trial.”
APPLICATION: Respondents were not appropriately implementing the Operation Plan
and Guidelines, leading to delays, obstacles and restrictions that seriously
compromised the health of the Applicants, violating their constitutional rights.
JUDGMENT: Respondents ordered to remove restrictions preventing inmate access to
ARV treatment and to immediately provide ARV treatment in accordance with the
Operational Plan to the appellants and all similarly situated prisoners.

Notes

In EN and Others the court referred to the special vulnerability of prisoners with HIV.
The judge gave two specific examples of the way in which prisoners’ vulnerability to
HIV is increased, firstly, they are at the mercy of prison officials who are required to
transport or facilitate access to HIV clinics and secondly, not all of the services that
would be provided to persons in the community, e.g. home visits can be provided to
prisoners.
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Case

Strykiwsky v. Mills and Canada, [2000] 4 F.C. D 64 (Can. Fed. Ct.), available at:
http://reports.fja.gc.ca/eng/2000/2000fc27264.html

Nature & Scope of
Authority

This ruling interprets an earlier consent order. Both the consent order and this ruling
are binding on the parties.

Facts & Background
Law

Mr. Strykiwsky was an inmate and heroin addict denied methadone maintenance
treatment; he brought an action challenging this denial and the denial of treatment to
other federal inmates eligible and wishing to receive it as a violation of Charter rights.

Issue

Whether WCC is legally bound to provide access to antiretroviral treatments at an
accredited public health facility to its prisoners?

Holding

Case settled prior to trial

Rule, Application, and
Judgment

RULE: § 86 of the Corrections and Conditional Release Act, S.C. 1992, Chap. 20,
provides that every inmate shall be provided essential health care, and reasonable
access to non-essential health care that will aid in the inmate’s rehabilitation, in
accordance with professionally accepted standards.
§ 7, 12, 15 of the Canadian Charter of Rights and Freedoms, Part 1 of the Constitution
Act, 1982, which guarantee rights to life, liberty, security of person and equality, and
the right to be free of cruel and unusual punishment.
No judicial application or judgment rendered as case settled.

Notes

Two days after the Court heard Strykiwsky’s case, the Correction Service of Canada
(CSC) agreed to expand access to methadone maintenance treatment within federal
prisons, eliminating the requirement that inmates either be on a methadone
maintenance program at the time they enter prison, or else demonstrate exceptional
circumstances, including dire need for immediate medical intervention.

Case

Human Rights Committee, Communication No. 1020/2001: Australia: Views of the
Human Rights Committee Under the Optional Protocol to the International
Covenant on Civil and Political Rights, U.N. Doc. CCPR/C/78/D/1020/2001 (Sept. 19,
2003), available at:
http://daccess-ddsny.un.org/doc/UNDOC/DER/G03/440/71/PDF/G0344071.pdf?OpenElement.

Nature, Scope and
Source of Authority






The International Covenant on Civil and Political Rights (ICCPR) is a
multilateral treaty that was adopted by the UN General Assembly in 1966.
The Human Rights Committee monitors Member States adherence to the
ICCPR on a regular basis.
Two parties, Carlos Cabal and Marco Pasini Bertran (Pasini), reported to the
Human Rights Committee that Australia had violated their civil and political
rights under the ICCPR.
The Human Rights Committee reviewed Cabal and Pasini’s complaint, and
published their views under article 5, paragraph 4 of the Optional Protocol.
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Substance








Cabal and Pasini were arrested in Australia under provisional arrest warrants
issued under the Extradition Act of 1988 and housed in Australian prisons
until they could be extradited to Mexico.
Cabal and Pasini were housed in the same compound as the convicted
inmates and were treated the same as convicted inmates.
o They also outline various abuses and threats that they experienced
while in the prison.
The authors of the complaint state that the conditions in which they were
detained are violations of ICCPR.
The Committee found that some of the allegations in relation to their
treatment were appropriate because the authors had a high flight risk and
that the authors were not singled out.
However, the Committee found that Australia had violated article 10,
paragraph 1 of the ICCPR by keeping the two authors in the same holding cell,
which could only fit one person, and as a result required the inmates to take
turns standing and sitting, even if only for an hour. Article 10, paragraph 1
requires that ‘[a]ll persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human person.’
o It was decided by the Committee that the prison needed to have a
holding cell that could comfortably fit two people.
o The Committee further concluded that Cabal and Pasini were entitled
to compensation and directed Australia to report back, within 90
days, as to the measures it had taken to give effect to the
Committee’s Views.

Case

B and others v Minister of Correctional Services and Others 1997 (6) BCLR 789 (C);
1997 SACLR LEXIS 94 (SACLR 1997) (S. Afr.).

Nature & Scope of
Authority
Facts & Background
Law

Took place in the High Court in the Cape of Good Hope Provincial Division.
Four HIV-positive prisoners sought inter alia an order declaring the right to adequate
medical treatment of HIV-positive prisoners who had reached a certain stage of their
disease entitled them to State funded anti-viral medication. The prisoners had
reached a stage where the international medical community considers anti-viral
therapy to be necessary.
What could be provided for HIV prisoners at State expense was accordingly
determined by the policy of provincial hospitals in dealing with such cases.
Section 35(2)(e) of the Final Constitution guarantees every sentenced inmate the right
to adequate medical treatment.

Issue

Whether State prisons are required to provide adequate treatment for prisoners who
are living with HIV who had reached a certain stage of the disease.

Holding

Since the State was keeping the prisoners in conditions where they were more
vulnerable to opportunistic infection, the State was obliged to provide them with
9

treatment which was better able to improve their immune systems than that which
the State provided for HIV patients outside of prison.
The State’s lack of funds is not an adequate reason to deny an inmate’s
constitutional claim for adequate medical treatment.
Rule, Application, and
Judgment




The medical treatment claimed by Applicants was no more than the
“adequate medical treatment” to which they were entitled under section
35(2)(e).
State is required to provide the combination of anti-viral medication that was
prescribed to them for so long as it was required according to medical
guidelines.

Case

Bailey v. Director of Public Prosecutions (DPP) (1988) 78 A.L.R. 116 (Austl.).

Nature & Scope of
Authority
Facts & Background
Law

New South Wales (NSW), High Court of Australia.

Issue

Whether the weight and relevance of the appellant’s health should be considered
when determining his sentence.

Holding

Held, allowing the appeal because the lower court did not consider the relevance
and weight to be attached in the sentencing to the applicant’s state of health and
the effect of imprisonment thereon.

Rule, Application, and
Judgment

Under section 5(1)(c) of the Criminal Appeal Act of 1912 (NSW), a person convicted on
indictment may appeal against the sentence. Leave to appeal is ordinarily granted
when the applicant makes out a sufficiently arguable case that the sentence imposed
is inappropriate in all the circumstances.

The appellant was a person living with HIV/AIDS and sought to appeal his sentence on
the ground that imprisonment would be a greater burden on him because of his
disease. Although it was unknown at the time, when the appellant was sentenced he
was infected with HIV, thought he did not exhibit symptoms. As a result of this
discovery, the appellant was detained in a special unit and not with the general
population, which appeared to have an adverse effect on the development of AIDS
symptoms.
In R. v. Smith, the court mitigated the non-parole period from three years to nine
months because of the defendant’s ill-health.

Under R v Smith (1987) 44 SASR 587 the Honours should’ve considered the relevance
and weight to be attached in the sentencing.
“Generally speaking ill-health will be a factor tending to mitigate punishment only
when it appears that imprisonment will be a greater burden on the offender by
reason of his state of health or when there is a serious risk of imprisonment having
a gravely adverse effect on the offender’s health.”
The case must go back to the Court of Criminal Appeal for further consideration.
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Notes

“Furthermore, the Smith principle has already received recognition in earlier decisions
of the court. In R v Vachalec (1981) 1 NSWLR 351 at 353, the court said: It is obvious
that imprisonment will always impose physical and emotional hardships and
deprivation upon the person imprisoned. But there can be cases where that hardship
and deprivation would be particularly aggravated by matters subjective to the
prisoner and this is a proper consideration to be taken into account by a sentencing
judge.”
See also Eliasen (1991) 53 A Crim R 391; McDonald (1988) 38 A Crim R 470.

Case

Tomasi v. France 15 EHRR 1; (1992) ECHR 12850/87 (1993)

Nature & Scope of
Authority

The European Court of Human Rights was created by the European Convention on
Human Rights. The Court has jurisdiction over all Council of Europe countries. Their
decisions are binding on all member countries.

Facts & Background
Law

Tomasi was a French national who had been held in custody on murder and
possession of weapons/ammunition charged for five years and seven months. He
alleged that he had been assaulted whilst in police custody. On his acquittal he
brought proceedings to obtain compensation for damages suffered due to his
detention and mistreatment. His complaint was not decided for a further 5 years and
10 months.

Issue

Whether the length of Tomasi’s detention, the inhuman treatment he received, and
the alleged extended amount of time he had to wait to bring his claims were all
violations of the Convention on Human Rights.

Holding

Held: the national judicial authorities detained the suspect for an unreasonable
amount of time, a causal connection was made between the plaintiff’s injuries and
his allegations against the police, and the length of detention in this case was not
warranted.

Rule, Application, and
Judgment

Article 5(3), Article 3, and Article 6(1) of the European Convention on Human Rights:
(1) Several issues should be considered including the grounds for the detention,
the seriousness of the offences, the protection public order and the risk of
pressure being brought on witnesses or collusion between the accused and the
danger of absconding. In the instant case, whilst some of the above reasons
were relevant, they became less so with the passing of time and since neither
the complexity of the case nor the applicant's conduct justified the delay. It
followed there had been a breach of Article 5(3).
(2) There had been a breach of Article 3. The applicant provided adequate medical
reports and no claim had been made that that the relevant injuries had
predated the applicant's time in custody.
(3) The convention clearly indicated that in relation to Article 6(1) the
reasonableness of the length of proceedings should be considered in light of
the circumstances of each case. In this instance the case was not a complex
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one and the delay was solely attributable to the judicial authorities therefore
there was a breach of Article 6(1).
(4) The Article 3 protection against inhuman and degrading treatment and torture
applies with particular stringency in the context of detention. There is a
presumption that, where a person in custody is subjected to treatment
considered to be in breach of Article 3, responsibility for the treatment can be
attributed to the State.

Case

Keenan v. United Kingdom 10 BHRC 319 (2001)

Nature & Scope of
Authority

The European Court of Human Rights was created by the European Convention on
Human Rights. The Court has jurisdiction over all Council of Europe countries. Their
decisions are binding on all member countries.

Facts & Background
Law

Applicant was the mother of “M” who is deceased and for whom she brings this suit.
“M” was convicted of assault and sentenced to imprisonment. During the period of
time that he was imprisoned, various doctors examined M and determined that he
suffered from several disorders including schizophrenia, paranoia, aggression,
depression, and intent to conduct self-harm. M attempted to commit suicide and was
moved to a health care center. Eventually, M committed suicide while in the health
care facility.
The Convention for the Protection of Human Rights and Fundamental Freedoms 1950
outlines certain rights and protections that those who are imprisoned are entitled to.

Issue






Whether belated imposition of serious disciplinary punishment is compatible
with standard of treatment required in respect of mentally ill person.
Whether medical care provided to mentally ill prisoner known to be suicide risk
was adequate.
Whether prison authorities failed to protect M's life.
Whether lack of effective redress violated convention guarantee.

Holding

Although the authorities followed adequate precautions to protect M, there was
ineffective monitoring and treatment of him. In addition, being imprisoned had a
serious effect on his condition. As such, the plaintiff is entitled to compensation.

Rule, Application, and
Judgment

On the whole the authorities made a reasonable response to his conduct, placing him
in hospital care and under watch when he evinced suicidal tendencies. He was subject
to daily medical supervision by the prison doctors, who had on occasion consulted
external psychiatrists to whom M was known. In such circumstances, it was not
apparent that the authorities omitted any step which should have reasonably been
taken. It followed that there was no violation of art 2 (see paras 88-101, post); Osman
v UK (1998) 5 BHRC 293 considered.
The lack of effective monitoring of M's condition and the lack of informed psychiatric
input into his assessment and treatment disclosed significant defects in the medical
care provided to a mentally ill person known to be a suicide risk. Moreover, the
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belated imposition on M in those circumstances of a serious disciplinary punishment
which might well have threatened his physical and moral resistance was not
compatible with the standard of treatment required in respect of a mentally ill
person. Accordingly such actions constituted inhuman and degrading treatment and
punishment. It followed that there was a violation of art 3 (see paras 108-105, post).
Turning to the remedies available after M's death, in the case of a breach of arts 2
and 3- which ranked as the most fundamental provisions of the conventioncompensation for the non-pecuniary damage flowing from the breach should in
principle have been available as part of the range of possible remedies. It was
common ground, however, that the inquest, although useful for establishing the facts
surrounding M's death, did not provide a remedy for determining the liability of the
authorities for any alleged mistreatment, or for providing compensation. Moreover,
given the paucity of the damages available to a non-dependent parent such as the
applicant, the option of pursuing an action in negligence would not have been
capable of furnishing effective redress for her complaints. Thus, there was no
effective remedy available to her that would have established where responsibility lay
for the death of her son which was an essential element of a remedy under art 13 for
a bereaved parent. It followed that there was a breach of that provision (see paras
122-132, post).

Case

Hurtado v. Switzerland, ECHR App. No. 37/1993/432/511 (1994), available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-57868.

Nature & Scope of
Authority

The European Court of Human Rights was created by the European Convention on
Human Rights. The Court has jurisdiction over all Council of Europe countries. Their
decisions are binding on all member countries.

Facts & Background
Law

Case originated in the Swiss Confederation and was lodged with the European
Commission of Human Rights (Commission) under Art. 25 by a Colombian national on
October 30. 1990. On October 5, 1989, Hurtado was arrested by a Swiss police unit
after they had thrown a stun grenade into his flat. Hurtado alleges that the police
forced him to the ground, handcuffed and hooded him and then allegedly beat him
until he lost consciousness. Hurtado states that he was not allowed to change into
clean clothes until the next day. On Ocotober 13th, an exam of Hurtado revealed that
he has a fracture on the anterior arch of a rib.
Hurtado filed a complaint alleging actual bodily harm and abuse of official authority.
The investigating judged determined that there was no case to answer and this
decision was upheld in the Indictment Division of the Canton of Vaud and the Criminal
Cassation Division of the Federal Court. Hurtado was sentenced to eight years’
imprisonment for a breach of the Federal Dangerous Drugs Act, was directed to be
expelled from Swiss territory and banned from re-entering for fifteen years.

Issue

Whether Switzerland breached their obligations as described in Article 3 (prohibition
of torture) and Article 13 (effective remedy) of the Convention for the Protection of
Human Rights and Fundamental Freedoms.

13

Holding

Commission struck the case out of the list since the Swiss government and Hurtado
came to a settlement of SF 14,000 as a single, ex gratia payment to cover all the
claims made, including the costs and expenses incurred by the applicant. The
Commission found the settlement of the case consistent with respect for the human
rights laid down in the Convention.

Rule, Application, and
Judgment

Articles 44, 48 of the Commission and the declaration where Switzerland recognized
the compulsory jurisdiction of the Court.
Before striking the case, the Commission declared that the complaints based on
Article 3 were admissible and the rest of the application inadmissible.
They stated that Article 3 was violated when the application had to wear soiled
clothing and because he was not given immediate medical treatment. However, they
did not find that the method of the applicant’s arrest were violations due to the
circumstances that in which he was arrested.

Case

Kudla v. Poland, (2000) 35 E.H.R.R. 11, at (94).

Nature & Scope of
Authority

The European Court of Human Rights was created by the European Convention on
Human Rights. The Court has jurisdiction over all Council of Europe countries. Their
decisions are binding on all member countries.

Facts & Background
Law

Article 3, 5, 6, 13 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (Convention).
The applicant alleged, in particular, that he had not received adequate psychiatric
treatment during his detention on remand, that his detention had been
unreasonably lengthy, that his right to a “hearing within a reasonable time” had not
been respected and that he had had no effective domestic remedy whereby to
complain about the excessive length of the criminal proceedings against him. Kudla
was charged with fraud and forgery and detained on remand. The applicant stated
that he was suffering from depression, but after being examined by a doctor, he was
found to be fit for prison and sentenced to Cracow Remand Centre.
While in prison, the applicant filed numerous appeals, attempted suicide, and went
on a hunger strike. He was reexamined by doctors, found to be unfit for prison, was
transferred out, but eventually transferred back into the Cracow Remand Centre.
The criminal proceedings against Kudla lasted for more than four years, during which
many doctors examined him to assess his mental condition and the applicant
appealed to the court to release him due to his mental condition.

Issue

Whether the State had violated Article 3 (prohibition of torture), Article 5 (right to
liberty and security), Article 6 (right to a fair trial), Article 13 (right to an effective
remedy) of the Convention.

Holding



Holds unanimously that there has been no violation of Article 3 of the
Convention;
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Holds unanimously that there has been a violation of Article 5 § 3 of the
Convention;
 Holds unanimously that there has been a violation of Article 6 § 1 of the
Convention;
 Holds by sixteen votes to one that there has been a violation of Article 13 of the
Convention;
 Holds unanimously:
(a) that the respondent State is to pay the applicant, within three months, the
following amounts:
(i) PLN 30,000 (thirty thousand Polish zlotys) in respect of non-pecuniary damage;
(ii) PLN 20,000 (twenty thousand Polish zlotys) in respect of costs and expenses,
together with any value-added tax that may be chargeable, less FRF 10,589 (ten
thousand five hundred and eighty-nine French francs) to be converted into
zlotys at the rate applicable at the date of delivery of this judgment;
(b) that simple interest at an annual rate of 21% shall be payable from the expiry of
the above-mentioned three months until settlement;
Dismisses unanimously the remainder of the applicant’s claims for just satisfaction.
Rule, Application, and
Judgment

The Court considers that the correct interpretation of Article 13 is that that provision
guarantees an effective remedy before a national authority for an alleged breach of
the requirement under Article 6 § 1 to hear a case within a reasonable time and that
the State had violated this article.
The Court’s conclusion, on the evidence before it, is that the applicant has failed to
demonstrate that the pecuniary damage pleaded was actually caused by his being
held in custody for the relevant period. The Court accepts that the applicant has
certainly suffered non-pecuniary damage – such as distress and frustration resulting
from the protracted length of his detention and trial – which is not sufficiently
compensated by the findings of violation of the Convention. Making its assessment
on an equitable basis, the Court awards the applicant PLN 30,000 under this head.

Case

McGlinchey and others v. The United Kingdom, ECHR App. No. 50390/99 (2003),
available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-61058.

Nature & Scope of
Authority

Facts & Background
Law

The European Court of Human Rights was created by the European Convention on
Human Rights. The Court has jurisdiction over all Council of Europe countries. Their
decisions are binding on all member countries.




Applicants alleged that the mother of two of the applicants and daughter of
the third application, Judith McGlinchey, had suffered inhuman and
degrading treatment in prison prior to her death and that there was no
effective remedy available to them concerning the complaint.
Judtih McGlinchey was convicted of theft and sentenced for four months
imprisonment. had a history of instravenous heroin addiction and was
asthmatic for which she had been admitted to the hospital on six occasions
15



Issue

Holding

the previous year.
During the period of time that Judith was incarcerated, she was routinely sick,
had an infection on her arm, vomited repeatedly, lost considerable weight,
was unable to keep food down, and suffered from heroin withdrawal
symptoms. After her condition worsened, she was admitted to a hospital and
eventually died there.


Whether the prison authorities inflicted inhuman or degrading treatment on Judith
McGlinchey during her detention in prison.
 Ill-treatment must attain a minimum level of severity if it is to fall under scope
of Article 3.

 The prison failed to adequately monitor the deceased and deal with her
symptoms in a prompt and correct manner and therefore the prison
violated Article 3.
 Since the prison violated Article 3 then the applicant’s case is “arguable” as
required to qualify for Article 13 and therefore they are entitled to remedy.
Judith McGlinchey’s applicants should have been apply to apply for compensation
for the non-pecuniary damage suffered by her and therefore there was a breach of
Article 13.

Rule, Application, and
Judgment

Domestic Laws:
 Fatal Accidents Act 1976: compensates those who were financially
dependent upon the deceased to recover damages for the loss of
dependency.
 Law Reform (Miscellaneous Provisions) Act 1934: enables damages to be
recovered on behalf of the deceased’s estate and may include any right of
action vested in the deceased at the time of his death together with funeral
expenses.
Convention for the Protection of Human Rights and Fundamental Freedoms
(Convention):
 Article 3: no one shall be subjected to torture or to inhuman or degrading
treatment or punishment.
 Article 13: effective remedy is needed when a person has rights or freedoms
that are violated by persons acting in an official capacity.
The Court decides, making an assessment on an equitable basis, to award a sum of
11,500 euros (EUR) in respect of Judith McGlinchey’s estate and EUR 3,800 each to
the applicants, making a total of EUR 22,900.

Case

Khudobin v. Russia ECHR App. No. 59696/00 (2006), available at:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-77692

Nature & Scope of The European Court of Human Rights was created by the European Convention on
Human Rights. The Court has jurisdiction over all Council of Europe countries. Their
Authority
16

decisions are binding on all member countries.
Facts & Background
Law









Khudobin was apprehended by police in Russia for drug trafficking. Given the
gravity of the applicant’s crime and the possibility of him absconding, the
court ordered him into detention on remand.
While in detention, applicant filed numerous appeals to be released based on
his health. Applicant has suffered from many chronic diseases, such as
epilepsy, pancreatitis, chronic viral hepatitis B and C, was living with HIV and
had various mental deficiencies.
During the trial, the applicant underwent three psychiatric examinations. The
doctors concluded that the applicant was legally insane when he committed
the incriminated acts. Applicant was often sick while in detention and his
father complained of his treatment.
On 12 April 2004 the Butyrskiy District Court of Moscow, on a motion by
psychoneurotic hospital no. 19, Moscow, ordered that the applicant’s
compulsory medical treatment be discontinued.
Domestic law: Article 228 of the Criminal Code punishes the unlawful
procurement of drugs without an intent to supply and the unlawful supply of
drugs.

A person who has a chronic or temporary mental derangement, mental deficiency, or
any other mental condition shall not be subject to criminal liability.
Issue
Whether applicant received adequate treatment for his diseases while in detention.
Holding
Rule, Application, and The European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (“the CPT”): states that inmates should have access to outJudgment
patient treatment, emergency care, supervision by medical staff, access to a fullyequipped hospital, and other items of care.
Convention for the Protection of Human Rights and Fundamental Freedoms
(Convention):
 Article 3: no one shall be subjected to torture or to inhuman or degrading
treatment or punishment.
 Article 5 § 3: right to a trial within a reasonable time or to release pending
trial.
 Article 5 § 4: right to appeal detention and receive a response from the court
in a speedy manner.
 Article 6: those charged with a crime should have adequate time and facilities
to prepare for their defence.
 Article 41: if the court finds that there has been a violation of the Convention
and the domestic law only allows for partial reparation then the court shall
afford just satisfaction to the injured party.
Caselaw:
 In Farbtuhs, cited above, the Court noted that if the authorities decided to
place and maintain a [seriously ill] person in detention, they should
demonstrate special care in guaranteeing such conditions of detention that
correspond to his special needs resulting from his disability (§ 56).
17

Applicant’s father requested that his son be examined by another doctor that was
outside of the prison, but was refused. In addition, the applicant’s cellmates produced
a signed testimony which stated that they had to administer an epilepsy shot in the
cell one day. Throughout the applicant’s detention, the prison medical team failed to
monitor and treat his diseases timely and effectively. Given the number of diseases
that the applicant was suffering from and his mental condition, he required more care
than usual. For the above reasons the Court determined that the prison had violated
Article 3 of the Convention.
The gravity of the charged crime is not sufficient enough reason to keep someone
detained for a long period of time. The authorities should have adduced new reasons
to justify the applicant’s continued detention. It was determined by the Court that the
authorities lack of reasoning for keeping the applicant detained was not accidental or
a short-term omission, but rather a customary way of dealing with applicants and
therefore is a violation of Article 5 of the Convention.
The Court failed to examine the appeal against the ruling of 27 July 1999 constituted a
violation of the applicant’s right to review of the lawfulness of his detention,
guaranteed by Article 5 § 4.
Court determined that the “test buy” where the police contacted the applicant to
purchase heroin and he supplied it for them in exchange for money did not violate his
rights. In the present case the domestic court had reason to suspect that there was an
entrapment, it did not analyse the relevant factual and legal elements which would
have helped it to distinguish entrapment from a legitimate form of investigative
activity. It follows that the proceedings which led to the applicant’s conviction were
not “fair”. Accordingly, there has been a violation of Article 6 § 1 of the Convention.
Consequently, ruling on an equitable basis, as required by Article 41 of the
Convention, the Court awards the applicant EUR 12,000 (twelve thousand euros)
under this head, plus any tax that may be chargeable.
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Legislative Materials
Basic Principles for the Treatment of Prisoners, G.A. Res. 45/111, Annex, 45 U.N. GAOR Supp. No. 49A, U.N. Doc
A/45/49, at 200 (1990).
The Basic Principles for the Treatment of Prisoners mandate that all prisoners “shall be treated with respect due to
their inherent dignity and value as human beings.” The Principles call for an end to discrimination on all grounds,
while retaining respect for religious beliefs, cultural activities and educational pursuits. They state that despite
incarceration, all prisoners retain the human rights and fundamental freedoms found in the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural Rights, and the International Covenant
on Civil and Political Rights. The Principles also state that prisoners shall have access to health services without
discrimination.

Article 10, International Convention on Civil and Political Rights, U.N., Treaty Series, Vol. 999, at 171 (Dec. 16,
1966). Available at: http://www2.ohchr.org/english/law/ccpr.htm [Accessed on 24 April 2012].
Article 10 mandates that all persons deprived of their liberty, such as through incarceration or imprisonment, shall
still be treated with humanity and respect for their inherent dignity.
Human Rights Committee, 16th Sess., General Comment No. 6: The Right to Life (Art. 6), (April 30, 1982), in
Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty
Bodies 128, UN Doc. HRI/GEN/1/Rev. 7 (May 12, 2004). Available at:
http://www.unhchr.ch/tbs/doc.nsf/0/ca12c3a4ea8d6c53c1256d500056e56f/$FILE/G0441302.pdf .
Purpose of this comment is to elaborate on the rights outlined in the ICCPR. In addition to States having the
responsibility to prevent wars, strengthen international peace and prevent arbitrary loss of life, states
should prohibit any propaganda used to promote war or violence. In addition, States interpretation of the
the phrase “inherent right to life” should not be interpreted narrowly and States should take all possible
measures to reduce infant mortality and increase life expectancy by eliminating malnutrition and
epidemics. States should also limit the use of the death penalty to the “most serious crimes” or abolish the
penalty entirely. If States choose not to abolish the death penalty, then the use of it for the “most serious
crimes” should be read as an exceptional measure and should be used rarely.
Human Rights Committee, 44th Sess., General Comment No. 21: Humane Treatment of Persons Deprived of their
Liberty (Art. 10), (April 10, 1992), in Compilation of General Comments and General Recommendations
Adopted by Human Rights Treaty Bodies 128, UN Doc. HRI/GEN/1/Rev. 7 (May 12, 2004). Available at:
http://www.unhchr.ch/tbs/doc.nsf/0/ca12c3a4ea8d6c53c1256d500056e56f/$FILE/G0441302.pdf .
This general comment replaces general comment No. 9 (16th Session, 1982) reflecting and further developing it.
States should make sure that Article 10 of the International Covenant on Civil and Political Rights is applied in all
institutions and establishments under their jurisdiction. Persons deprived of their liberty should not be subjected to
any hardship or constraint other than the deprivation of their liberty and respect for the dignity of such persons
must be guaranteed under the same conditions as for that of free persons. Accused persons should be segregated
from convicted persons. Also, juveniles (persons under age of 18) should be separated from adults and juvenile
cases should be decided as speedily as possible.
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Persuasive Authority
Jean-Francois Akandji-Kombe, Positive Obligations under the European Convention on Human Rights, Human
Rights Handbook Nr. 7, Council of Europe, (2007). Available at: http://echr.coe.int/NR/rdonlyres/1B521F61-A63643F5-AD56 5F26D46A4F55/0/DG2ENHRHAND072007.pdf
This guide serves as a human rights handbook, detailing the positive and negative obligations of states emanating
from the European Convention on Human Rights. With regards to the protection of persona life and integrity, the
guide discusses Article 3 of the European Convention. Article 3 protects against torture and inhuman or degrading
treatment or punishment. It has often been invoked to protect the most vulnerable – including children and
detainees. The protection implies that prison authorities make sure that the integrity of prisoners remains intact
during detainment and that the conditions of detention are not so that they constitute degrading treatment. The
European Court has traditionally defined degrading treatment as “one which affects the personality of the victim by
creating feelings of despair and inferiority in him/her and seeking to humiliate and belittle him/her.”
A prisoner’s own condition may be a factor considered in assessing the state of detention, as deterioration of health
and prevalence of illness due to lack of hygiene are all negative indicators. The state therefore has a duty to adapt
prison conditions to the physical requirements of individuals, particularly those suffering from serious illness or
infirmity (see Price v. the United Kingdom). In Farbtuhs the European Court stated that when judicial authorities
“decide to place and keep such a person in prison, they must ensure particularly strictly that the conditions of
his/her detention correspond to the specific needs arising from his/her infirmity”. The Court also deemed the
detention of a person gravely ill with cancer and suffering from inadequate treatment a violation of Article 3.

KC Goyer, HIV/AIDS in Prison, Problems, Policies and Potential, Institute for Security Studies Monographs, 103
(2003).
The monograph highlights the heightened risk and prevalence of HIV transmission in prisons. This is due to the fact
that those who are incarcerated are already the same people as those who are most likely to contract HIV. The
prison environment also gives rise to high risk behavior for transmitting HIV, including homosexual activity, injecting
drug use, and tattoo or cutting with contaminated instruments. The author discusses attempts to address the
problem including education programmes for inmates, the distribution of condoms, and the institution of needle
exchange programmes. As the author notes, limited resources and problems with oversight present a barrier to
efforts to effectively address HIV transmission in prisons, in addition to the absence of necessary basic prison reform
to limit overcrowding and improve nutrition.

International HIV/AIDS Alliance and Commonwealth HIV and AIDS Action Group, Enabling Legal Environments for
Effective HIV Responses: A Leadership Challenge for the Commonwealth, (2010). Available at:
http://www.hivpolicy.org/Library/HPP001810.pdf
The report calls for the repeal of punitive laws targeting already stigmatized and vulnerable populations, including
women and girls, sex workers, men who have sex with men, transgender people and injecting drug users. It notes
that punitive laws work to drive these groups underground, making it less likely that they will access the HIV
prevention and treatment programmes aimed to reach them. It calls for the institution of laws that support gender
equality, human rights and public health for at risk populations.
The report maintains that efforts to improve the legal environments should be directed towards the empowerment
of those living with or vulnerable to HIV to influence laws and access the justice system, improvements in law
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enforcement protection of at-risk populations, and legal reform through the repeal of punitive laws and the
enactment of protective legislation. The report aims to provide an agenda for action on HIV and the law in
Commonwealth states, citing recommendations that can be used to governments and civil society going forward to
institute change.

Rick Lines, The Right to Health of Prisoners in International Law, 4 INTERNATIONAL J. PRISONER HEALTH 3, 3-53 (2008).
The article discusses the health rights of prisoners in international law, detailing the international and regional
human rights treaties and instruments from international organizations and their impact on prisoner health. It
highlights the requirements that governments must fulfill in order to comply with international legal human rights
norms. The article discusses the poor quality of prison conditions in terms of overcrowding, inadequate sanitation
and ventilation, temperature extremes and insufficient personal hygiene supplies, which can affect prisoner health
and increase the prevalence of disease and death. The issue of prisoner health cannot be separated from general
public health concern, as most prisoners will inevitably be released back into the general community. The author
calls for enhanced enforcement mechanisms of international agreements to protect the right to health of prisoner in
order to both uphold human rights and address broader public health concerns.

Joanne Csete, Consequences of Injustice: Pre-trial Detention and Health, 6 INTERNATIONAL J. PRISONER HEALTH 47, 4758 (2010).
The article discusses the current state of prison conditions resulting from excessive use of pre-trial detention (PTD),
characterized by overcrowding, violence, and lack of hygiene. The author suggests that health concerns in PTD are
heightened due to less resource investment, cruel treatment, severe overcrowding and lack of specialized services
targeting the reduction of sexual and physical violence against women and children. The article calls for a focus on
the provision of basic services and sustained care in order to prevent the spread of HIV and other epidemics in PTD
environments.

Ralf Jürgens & Denise Tomasini-Joshi, Editorial, 6 INTERNATIONAL J. PRISONER HEALTH 45, 45-46 (2010).
The editorial highlights the lack of attention paid to the health of those held in pre-trial detention (PTD) and the dire
conditions faced by those in PTD, including extreme overcrowding, substandard health care and interruption of
treatment, human rights abuses, and high rates of communicable disease transmission. While international
standards mandate minimal use of PTD, to be reserved for exception circumstances, PTD is still used across the
globe. The editors call for acknowledgment of the public health concerns surrounding PTD, and a focus on utilizing
international agreements and bodies to reform PTD and protect the health rights of those detained.

Ralf Jürgens & Glenn Betteridge, Prisoners Who Inject Drugs: Public Health and Human Rights Imperatives, 8
HEALTH & HUM. RTS. 54 (2005).
The authors discuss the high prevalence of HIV infection in prisons public health concerns generated from injection
drug use in prisons, highlighting the propensity for use within prisons to exacerbate the spread of HIV. They contend
that, as both an individual human rights and broader public health issue, prisoners should have access to harm
reduction measures within prisons. These include the provision of sterile injection equipment, bleach and
substitution therapy. The institution of harm reduction levels within prisons will not only reduce the transmission
rates of HIV among inmates, but will also serve broader public health, as these inmates may eventually re-enter the
community.
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Ralf Jürgens, Rick Lines & Catherine Cook, Out of Sight, Out of Mind? Harm Reduction in Prisons and Other Places
of Detention, in INTERNATIONAL HARM REDUCTION ASSOCIATION’S GLOBAL STATE OF HARM REDUCTION: KEY ISSUES FOR
BROADENING THE RESPONSE (Catherine Cook ed., 2010).
The authors discuss the imminent need for harm reduction programs in prisons in order to reduce the spread of HIV.
They call for the institution of evidence-based interventions, particularly needle and syringe programmes (NSPs) and
opioid substitution therapy (OST) in order to scale back the prevalence of HIV among inmates, who are particularly
vulnerable to HIV contraction. The authors echo the UNODC, WHO and UNAIDS in stressing that the implementation
of evidence-based interventions is necessary in order for national HIV/AIDS responses to function effectively, as the
spread of HIV in the prison environment contributes to the spread in society at large. In order to do this, human
rights issues in prisons must be addressed, and poor living conditions characterized by overcrowding, violence, poor
sanitation and ventilation, and poor nutrition, must be improved if responses are to have effect.

WHO, Guidelines on HIV Infection and AIDs in Prisons, (1993).
The Guidelines provide public health based standards for prison authorities to work towards with the goal of
preventing HIV transmission in prisons and providing health care to those inmates living with HIV/AIDS. They state
that all prisoners have the right to health care equivalent to that available to the community, including preventative
measures, and that each country should develop tailored programmes for preventing the spread of HIV/AIDs in
prisons and caring for HIV-positive prisoners. The Guidelines call for a concerted approach, involving
nongovernmental organizations, prisoners’ government and prison staff/administrations.
The Guidelines maintain that compulsory HIV testing of prisoners should be prohibited and that voluntary and
confidential testing should be available within prisoners when it is so in the community. Prisoners and prison staff
should be educated about HIV/AIDS and informed of the dangerous of transmission through unsafe sex and
injection. HIV- positive prisoners should not be isolated or segregated on the basis of non-medical grounds and
these individuals should receive the necessary medical support and counseling at each stage of HIV-related illness.
The Guidelines also call for special attention to be given to particularly vulnerable subsets of prisoners, including
women, juveniles, and foreign prisoners.

UNODC, WHO and UNAIDS, HIV/AIDS Prevention, Care, Treatment and Support in Prison Settings: A Framework
for an Effective National Response, (2006).
The report makes note of the particularly high rate of HIV infection within prisons, as a result of high rates of
injecting drug use and unsafe sex, among other things. The Framework serves as a guide for national governments
to enable them to effectively respond to HIV/AIDS in the prison environment in a way that conforms to international
health and human rights standards, public health requirements, and evidence-based, best-practice oriented
strategies. The Framework consists of 11 principles and 100 actions pertaining to prison treatment and prison
management, focused on providing prisoners with the equivalent treatment, care, and prevention support available
outside of prison, preventing HIV transmission within and outside prison, and incorporating healthcare within the
prison environment into a broader public health framework.

Council of Europe Committee of Ministers, Recommendation of the Committee of Ministers to Member States on
the European Prison Rules, (adopted 11 Jan 2006).
The principles embodied in the recommendation affirm the human rights and dignity of prisoners and call for
minimal and proportionate restrictions on liberty rights of prisoners.
22

Rick Lines, Injecting Reason: Prison Syringe Exchange and Article 3 of the European Convention on Human Rights,
1 European Human Rights Law Review 66, 66-80, 2007. Available at:
http://www.humanrightsanddrugs.org/2007/03/injecting-reason-prison-syringe-exchange-and-article-3-of-theeuropean-convention-on-human-rights-rick-lines-european-human-rights-law-review/
The article comments on the high prevalence rates of HIV across European prisons. Despite international consensus
that prisoners are entitled the same standard of health care as citizens in the general community, the majority of
countries do not provide sterile syringes to inmates as an HIV prevention strategy. This places injecting drug uses
who are incarcerated in a particularly precarious position, increasing their vulnerability to HIV/AIDS.
The article notes the European Convention on Human Rights (ECHR) Article 3, which protects inmates from
degrading conditions and has been interpreted to require prison authorities to provide for the health of individual
prisoners. The author argues that in light of European Court decisions indicating a trend towards viewing Article 3
and protecting prisoner health, the ECHR may be used as a tool for advocates to argue in favor of instituting syringe
exchange programmes and other HIV prevention platforms within prisons.

Richard Elliot et al., Treatment or Torture? Applying International Human Rights Standards to Drug Detention
Centers, Open Society Foundations, (2011). Available at:
http://www.soros.org/sites/default/files/treatment-or-torture-20110624.pdf
The article discusses the prevalence of compulsory drug detention, particularly throughout Asia. The conditions in
detention are often harsh, as overcrowding, inadequate sanitation and poor nutrition is common. The article
highlights how international laws against torture and cruel and degrading punishment or treatment can be used in
the context of issues raised by drug detention centers. As the article notes, while under CAT it is necessary to prove
intention to cause suffering in order to conform to the definition of torture, this is not required to prove degrading
or cruel treatment. Failure to provide appropriate medical treatment and care to detainees could render the
conditions of their confinement degrading or inhumane. Often people living with HIV who are detained in drug
detention centers receive substandard or no care and their inability to access antiretroviral therapy (ART) during
their detainment can seriously compromise their health.

UNODC, UNAIDS, Women and HIV in Prison Settings, Geneva, Switzerland, (2008).
The report discusses the particular vulnerabilities of women in prisons to HIV, due to a combination of gender
inequality, stigma and discrimination. As the report notes, drug use and HIV rates are more prevalent among
imprisoned women than imprisoned men. It maintains that due to the unique social, psychological and health care
requirements of women, prevention, treatment and health care programmes within the prison environment must
be specifically tailored to the needs of female inmates.
Women are particularly susceptible to contracting HIV in prisons due to the prevalence of sexual violence and high
risk sexual behavior, injecting drug use, tattooing, and poor health and nutrition in the prison context. This is
exacerbated by the fact that women are at least twice as likely as men to contract HIV through sex. The report calls
for the development of alternatives to imprisonment for women, the prevention of gender-based sexual violence
within prison, and the provision of appropriate, tailored health care within prisons that is equivalent with that
provided to the outside community.
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UNODC, UNAIDS, HIV and Prisons in sub-Saharan Africa, Geneva, Switzerland, (2007).
As the report notes, nearly two-thirds of all people infected with HIV live in sub-Saharan Africa, making it the
hardest hit region in the world. While prisoners right to the highest standard of health care is guaranteed by Article
25 of the United Nations Universal Declaration of Human Rights and Article 12 of the International Covenant on
Economic, Social and Cultural Rights, there has been little focus given to the prevalence of HIV in prisons in subSaharan Africa.
The report finds a lack of information and data regarding HIV prevalence in African prisons. This is concerning due to
overcrowding, the prevalence of high-risk sexual behavior and violence, and high rates of injecting drug use in
prisons. The risk of HIV transmission from the prison environment to the general community as inmates move in and
out of the prison setting is also worrisome. The report calls for criminal justice reform and the institution of evidence
based policies and continued research into the situation in sub-Saharan Africa in order to generate more
information and spread knowledge regarding the situation.

AIDS and Rights Alliance of Southern Africa, HIV/AIDS and Human Rights in Southern Africa, (2009). Available at
http://www.safaids.net/files/ARASA_Human_rights_report_2009.pdf
The report serves as a guide to HIV/AIDS and human rights in Southern Africa. It examines the extent to which the
region has incorporated the International Guidelines on HIV/AIDS and Human Rights, discusses evidence-based
policy, legal and human rights best-practices for addressing HIV/AIDS in the region and highlights the issues facing
people living with HIV/AIDS in the region.
The report moves to discuss HIV prevalence rates in the region and highlights the importance of protecting human
rights under the International Guidelines. It examines areas policy and legal reform that serve to protect people
living with HIV – in particular, anti-discrimination laws and decriminalization of transmission and exposure. It also
discusses positive steps taken by states in the region, including the development of HIV-specific public health laws,
HIV testing, the provision of ARVs and programmes to prevent mother-to-child transmission.

WHO/Europe, Status Paper on Prisons, Drugs and Harm Reduction, (2005). Available at:
http://www.euro.who.int/_data/assets/pdf_file/0006/78549/E85877.pdf
The report examines harm reduction efforts in prisons across Europe. It highlights the overlap between injecting
drug use and the HIV/AIDS epidemic and notes the high-risk of HIV transmission on the prison context due to
overcrowding, substandard nutrition, low quality health care and unsafe sexual and injecting practices. The report
maintains that an estimated 10% of all cases of HIV infection globally are caused by unsafe drug injections.
Populations that are already vulnerable to HIV due to use of injecting drugs or engagement in sex work face a high
risk of incarceration, which further increases their vulnerability to HIV contraction.
The report calls for knowledge sharing and the institution of evidence-based practices in order to combat this
problem. These include increased public health prevention programs, particularly centered around harm and risk
reduction. As noted by the report, such programmes usually include education, voluntary testing and counseling, the
distribution of condoms, exchange of needles and syringes, and substitution therapy.
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Martin, V. et al., Predictive Factors of HIV infection in Injection Drug Users Upon Incarceration, 14 EUR J.
EPIDEMIOLOGY 327, 327-331 (1998).
Acknowledging the high prevalence rates of HIV among prison populations in Europe and the USA, as a result of the
large proportion of injecting drug users (IDUs) in the prison population, the authors conducted a study designed to
identify predictors of HIV-infection in injecting drug users upon incarceration. By conducting interviews with and
monitoring 639 IDU or ex-IDU prisoners at a penitentiary in Spain, the authors found high prevalence rates of HIVinfection in the IDU prison population, particularly among women, younger prisoners, repeat offenders and longterm prisoners. The report contends that it is necessary to institute harm-reduction programs which target these
most vulnerable IDU populations.

Ralf Jürgens, Andrew Ball, & Annette Verster, Interventions to Reduce HIV Transmission Related to Injecting Drug
Use in Prison, 9 Lancet Infectious Diseases (2009), available at
http://www.who.int/hiv/topics/idu/InterventionsReduceHIVIDUinPrisons.pdf
The authors reviewed the effectiveness of various interventions in prisons aimed at reducing the spread of HIV
through reducing high risk behaviors among injecting drug users. The authors note that preventative measures such
as needle and syringe programmes (NSPs) and opioid substitution therapies have proven particularly effective at
reducing risk behaviors, without compromising safety or condoning drug use in general. The authors call for the
introduction of these programmes as part of a comprehensive platform aimed at addressing the HIV epidemic. From
a prevention perspective, the review states that treatment efforts in prisons must focus on decreasing injecting drug
use. As the authors note, a renewed emphasis prison condition, inmate health and its relation to HIV is
representative of acknowledgment that “public health can no longer afford to ignore prison health.” This speaks to
the necessity of protecting the health rights of not only prisoners but of prison staff and those in the outside
community.

WHO, UNODC and UNAIDS. Interventions to address HIV in prisons: Needle and syringe programmes and
decontamination strategies. Geneva: World Health Organization; 2007, page 13.
This paper considers the effectiveness of needle and syringe programmes and decontamination strategies in prisons
for combatting the transmission of HIV. Needle and syringe programmes (NSPs) are programmes that provide
injecting drug users with access to sterile injecting equipment, health education, referrals, counseling and other
services. In the prison-based programs, injecting equipment is given to the inmates and safety information is
provided.
Evidence highlights that NSPs are feasible to institute and reduce the sharing of syringes and HIV infections within
prisons. The report recommends that prison authorities introduce NSPs. Where authorities continue to oppose the
introduction of NSPs, the report advises the introduction of bleach programmes as a second-line strategy, but
maintains that this has limited efficacy and that NSPs should be sought in the long run.

Kate Dolan, Scott Rutter, & Alex D. Wodak, Prison-Based Syringe Exchange Programmes: A Review of
International Research and Development, 98 Society for the Study of Addiction to Alcohol and Other Drugs,
Addiction, 153, 153–158, 2003.
The article undertakes an analysis of prison-based syringe exchange (PSE) programmes. As of December of 2000, the
report notes 7 PSEs in operation in Switzerland, 7 in Germany and 5 in Spain. Evaluations conducted of the PSEs
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have all been favorable, finding a dramatic decrease in syringe sharing with drug use either decreasing as well or
remaining stable.
There were no reports of unintended negative consequences of PSEs – neither initiation of injection among inmates
or use of the provided needles as weapons. The authors maintain that PSEs are feasible programmes and successful
in decreasing high risk behavior and transmission of HIV in the prison setting.
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