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1. Introduction

Opening remarks by Helen Clark, UNDP Administrator

Nature and purpose of the Regional Dialogue
This report summarises the proceedings of the Asia Pacific Regional Dialogue of the Global Commission on
HIV and the Law (the Commission) held on 17 February 2011 in Bangkok.
This report also draws from the written submissions that were made to the Commission from civil society in
Asia and the Pacific.
The objectives of the Global Commission are to:
•

analyse existing evidence and generate new evidence on rights and law in the context of HIV and
foster public dialogue on the need for rights-based law and policy in the context of HIV;

•

increase awareness amongst key constituencies on issues of rights and law in the context of HIV and
engage with civil society and strengthen their ability to campaign, advocate and lobby; and

•

identify clear and actionable recommendations with a concrete plan for follow-up

The Commission convened the Regional Dialogue to learn from individuals, communities, non-governmental
organisations, policy-makers, legislators, judges and law enforcement officials from the region. The Regional
Dialogue also provided an opportunity for people living with HIV and key populations affected by HIV to be
heard.
Four Commissioners of the Global Commission participated in the Regional Dialogue: Commissioners Hon.
Michael Kirby (Australia), Dame Carol Kidu (Papua New Guinea), JVR Prasada Rao (India) and Jon Ungphakorn
(Thailand).
Four members of the Commission’s Technical Advisory Group were present at the Regional Dialogue: Prof.
Vitit Muntarbhorn, Mandeep Dhaliwal, Susan Timberlake and Vivek Divan.
The experiences and knowledge shared at the Regional Dialogue will help to shape the Commission’s
thinking and recommendations, and inform the Commission’s Final Report, which is due in December 2011.
The Asia Pacific Regional Dialogue builds on the following events and regional processes:
(i) In 2010, states of the Economic and Social Commission for Asia and the Pacific (ESCAP) agreed a
resolution to put in place “measures to address stigma and discrimination, as well as policy and legal
barriers to effective HIV responses, in particular with regard to key affected populations”.1
(ii) In 2009-2010, consultations were held in Bali, Suva and Bangkok and a high-level dialogue was convened
in Hong Kong by the United Nations Development Programme (UNDP) and the Asia Pacific Coalition
on Male Sexual Health (APCOM) on legal environments affecting HIV responses among MSM and
1

ESCAP Resolution 66/10.

1

transgender people.2
(iii) In 2010, the First Asia Pacific Regional Consultation on HIV and Sex Work was convened in Pattaya, which
made recommendations on legal responses to sex work.3
(iv) The UN Regional Taskforce on HIV/AIDS and Injecting Drug Use in Asia Pacific has conducted reviews of
the law and policy environment, and in 2010 the Joint United Nations Programme on HIV/AIDS (UNAIDS),
United Nations Office on Drugs and Crime (UNODC) and ESCAP conducted a Regional Consultation on
Compulsory Centres for Drug Users in Asia and the Pacific in Bangkok.4
(v) The Commission on AIDS in Asia published its report in 2008 and the Commission on AIDS in the Pacific
published its report in 2009.5 Both Commissions identified the need to address the role of the law and in
particular the obstacles presented by criminalisation of vulnerable populations as major challenges to
effective HIV responses in the region.

Focus and scope of the Regional Dialogue
The focus of the Regional Dialogue was not just on laws, but on law enforcement practices and access to
justice. This required considering the role of police, public security personnel, courts, magistrates, judiciary,
ministries of law and justice, prisons, detention centres, national human rights institutions and civil society
groups such as legal aid providers, advocacy organisations and human rights organisations. The Regional
Dialogue considered actions that can be taken in advance of, or additional to, law reform including
community mobilisation, legal education, legal aid services and other legal empowerment approaches.
The scope of the Regional Dialogue was influenced by written and video submissions received prior to the
Regional Dialogue. In November 2010, a call for submissions from civil society was made in relation to the
following areas:
(i) Laws and practices that effectively criminalise people living with HIV and vulnerable to HIV;
(ii) Laws and practices that mitigate or sustain violence and discrimination as lived by women;
(iii) Laws and practices that facilitate or impede HIV-related treatment access; and
(iv) Issues of law and HIV pertaining to children.
The Commission’s work is also informed by Regional Issues Briefs prepared on these four areas in February
2011, which specifically focus on Asia and the Pacific. The Issues Briefs are available at http://www.
hivlawcommission.org.
In addition to the four focus areas, issues relating to access to justice and discrimination were also raised in
submissions. As a result, the agenda for the Regional Dialogue also included discussion of these issues.

How the Regional Dialogue was conducted
The Regional Dialogue was preceded by a preparatory meeting, which was held on 16 February 2011. At
the preparatory meeting, government representatives and civil society representatives met separately with
Commissioners, UNDP and UNAIDS officials and others to assess their expectations from the dialogue and to
prepare them to effectively interact with their counterparts in a constructive and meaningful way.
The Regional Dialogue held on 17 February 2011 was conducted in the style of a moderated ‘town hall’
meeting. A list of the participants in the Regional Dialogue is provided at Annex I.
2 See: Godwin, J. (2010), ‘Legal environments, human rights and HIV responses among men who have sex with men and
transgender people in Asia and the Pacific: an agenda for action’, Bangkok: UNDP.
3 See: Creating an enabling legal and policy environment for increased access to HIV and AIDS services for sex workers, Thematic
Discussion Paper for 1st Asia and the Pacific Regional Consultation on HIV and Sex Work, 12 – 15 October 2010, Pattaya.
4 UNODC, UNESCAP, UNAIDS, Report of the Regional Consultation on Compulsory Centres for Drug Users in Asia and the Pacific, 14-16
December 2010, Bangkok.
5 Commission on AIDS in Asia (2008) Redefining AIDS in Asia: Crafting an Effective Response, Oxford University Press, New Delhi;
Commission on AIDS in the Pacific (2009) Turning the Tide: An OPEN Strategy for a Response to AIDS in the Pacific. UNAIDS, Suva.

2

Participants were invited to share their experiences and opinions as people in the region living with and
affected by HIV or as people working on HIV-related issues in government or civil society. Helen Clark,
the UNDP Administrator, addressed the meeting through a video message. Michel Sidibé, (Executive
Director of UNAIDS), Nafis Sadik (UN Secretary General’s Special Envoy for AIDS in Asia and the Pacific) and
Commissioners Dame Carol Kidu, Hon. Michael Kirby and Jon Ungphakorn also made opening remarks. The
moderator invited regional civil society network representatives to provide context. This was followed by
civil society interventions; with some civil society organisations using videos to communicate key messages.
After interventions from regional networks and civil society were made, the moderator opened the floor for
all participants, to allow interventions by other civil society participants and the government experts present.
The dialogue lasted for approximately seven hours.
Civil society participants in the Regional Dialogue were selected on the basis of the quality of written
submissions provided. Some 135 submissions were received from across the region (Australia, Bangladesh,
Cambodia, China, Fiji, Myanmar, Nepal, New Zealand, Philippines, Papua New Guinea, India, Indonesia, Japan,
Malaysia, Pakistan, Singapore, Sri Lanka, Thailand, Tonga, Sri Lanka and Vietnam). Activists, community workers,
people living with HIV, members of other key populations, researchers and lawyers made submissions. The
Commission Secretariat reviewed all submissions. A Regional Advisory Group was convened by UNDP to
assess and rank the submissions for the purpose of selecting people to be invited to participate in the
Regional Dialogue (see Annex II).

Extracts from opening remarks
HIV epidemic patterns vary between and within countries in the Asia Pacific region. There has been mixed progress
in halting and reversing its spread. In some countries in the region, the rate of new infections fell by more than 25
percent between 2001-2009. In other countries however, new infections increased by more than 25 percent in that
same timeframe. What does remain a painful constant across the region is that HIV thrives among those who are
excluded, who are misunderstood, who are stigmatised. An estimated 16 percent of people who inject drugs in Asia
are living with HIV, and that figure is markedly higher in some countries. There is higher prevalence of HIV among
men who have sex with men (MSM), transgender people, and sex workers. The law and its application can have
a profound effect on the lives of people especially those who are marginalised and disempowered. And yet
the law can also be powerful instrument to challenge stigma, promote public health and protect human rights.
Helen Clarke, UNDP Administrator
We know that the law is just the beginning. The legal responses must be combined
with social mobilisation if we are going to build just and humane societies. We cannot
address issues of HIV and the law in isolation, we must engage and learn from vulnerable
and affected communities. The decision of the Delhi High Court to decriminalise
consensual sex between men, the HIV decree in Fiji which secures the rights of people
living with HIV, the decision of the Pakistan Court on welfare rights of transgender people
- these are all examples that we can learn from.
Dr. Nafis Sadik, UN Secretary General Special Envoy on HIV/AIDS in Asia Pacific.
We need a new face of the response to HIV, we need a ‘just’ face. We will not achieve universal access to most-at-risk
populations if we face universal obstacles of laws that block people’s access to services. We could without doubt
break the trajectory of the epidemic in Asia if we are able to remove punitive laws, and ensure that people most at
risk have access to services instead of going underground and hiding themselves because they do not want to be in
prison. I call on states to remove those punitive laws. People are victimised for not having access to the right to exist
because they are gay, a sex worker, or a drug user. What we want is fundamental change. It is a true revolution
that we need, if we do not have a revolution we won’t reach the most-at-risk populations.
Michel Sidibé, Executive Director, UNAIDS
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2. Transgender people

Prempreeda Pramoj Na Ayutthaya, APTN

Epidemiological trends6
In Asian cities, HIV prevalence among samples of transgender people is reported to be much higher than
average prevalence among the general population e.g. 34 percent in Jakarta, 37 percent in Phnom Penh,
42 percent in Mumbai and 49 percent in Delhi. Reasons for high HIV prevalence in transgender populations
include lack of prevention services targeted to transgender people, social and legal marginalisation,
involvement in street-based sex work and lack of power in negotiating condom use.

2.1 Laws
Participants at the Regional Dialogue described how legal frameworks are improving for transgender people
in some countries – although it was emphasised that examples of legislative progress in recognition of
transgender rights are exceptional. There are some examples of rights-based reforms, as reflected in recent
court judgments and new legislation. However, most jurisdictions in Asia and the Pacific do not give legal
recognition to transgender people or allow people to choose their gender. Transgender people are also
adversely affected by the selective enforcement of laws relating to sex work, homosexuality and public order.
Participants at the Regional Dialogue emphasised the role of the courts in shaping the legal environment.
Recent progressive judgments in Pakistan and Nepal have forced the government in those countries to revise
laws and policies. These judgments have interpreted constitutional rights to equality to apply to protection
of the rights of transgender people.7 A parliamentarian from Nepal explained:
The Supreme Court of Nepal made an order requiring the government to provide legal recognition of identity
based on different gender. The government is still working on a law to implement the order. The agreed
language of the new Constitution of Nepal will include protections from discrimination based on gender,
sexual orientation and health status. This came about through public interest litigation initiated by Blue
Diamond Society.8
A lawyer who was an observer during proceedings of the Supreme Court case in Nepal9 pointed out that
although the Supreme Court judgment was made in 2007, identity cards were not issued for third gender
people until very recently. Nepal is illustrative of the importance of legal identity for transgender people
because it has a system in which everything emanates from national identity papers: a passport, rights to
public employment and a variety of other entitlements.
Friends for Progress, Pakistan, stated that Pakistan’s Supreme Court has recognised a third gender,
6
7
8
9

4

Godwin, J. (2010), op cit, p.17.
See: Sunil Babu Pant and others v. Nepal Government and others [2008] 2 NJA L.J. 261-286;
Adv. Sapana Pradhan Malla.
Vivek Divan, formerly of Lawyers Collective (India) – now at the Secretariat of the Global Commission on HIV and the Law.

enabling entitlement to national identity cards with the option for being categorised as transgender.10 In
a 2009 judgment, the Supreme Court directed government to assist transgender people with government
employment, to help them get away from traditional occupations that marginalise them so as to bring
them into the mainstream of society.11 The judgment still needs to be implemented and law enforcement
personnel need to be educated.
A parliamentarian from Bangladesh reported that transgender people are recognised as citizens, but there is
still no separate transgender category for identity cards.12
The Asia Pacific Coalition for Male Sexual Health (APCOM) pointed out that in Singapore male-to-female
transgender people have been able to change their legal status from male to female for many years. The
law allows change of identity documents, except the birth certificate. The rights of transgender women are
protected under the Women’s Charter and other laws.13
However, the situation is more difficult for transgender people in Malaysia, where cross-dressing is illegal
under the Minor Offences Act and breaches religious laws. Religious conservatism influences the legal
environment. A Malaysian representative of the Asia Pacific Transgender Network (APTN) stated:
Sharia laws are used to oppress us. Even if we know our rights we cannot exercise our rights.14
Regulations establishing a Welfare Board for transgender people in Tamil Nadu, India provide a useful model
of protective legislation. Following the lead of Tamil Nadu, some other Indian states have implemented
strategies to protect and socially include the transgender population e.g. pensions and legal aid.15
In some Pacific countries, laws that criminalise cross-dressing and sex between men conflict with cultural
recognition of transgender populations, such as the fa’afafine of Samoa. In its submission, the Pacific Islands
AIDS Foundation (PIAF) stated that these laws, devised in the colonial era, should be repealed as they
discriminate against fa’afafine who live and dress as women.
The Purple Sky Network reported that, in Thailand, transgender women are not officially recognized as
women and are referred to as ‘male’ on their identity cards. This causes complications when travelling and
hinders access to other social protection services.
Discrimination within the criminal law against transgender people
Examples were provided of how criminal laws discriminate against transgender people in relation to the rape
offence. For example, in Vietnam rape prosecutions only occur when victims are female and perpetrators are
male.
On 24 August 2010, a transsexual person in Quang Binh province – who underwent male-to-female sex
reassignment surgery in 2006 – was raped by three men. The transsexual person reported the rape to the local
police. As a result, three men were arrested and admitted their crime. When prosecution was initiated, it was
discovered that on paper the transsexual person was classed as male, despite her female body. She remains a
man because the law does not allow her to register her new sex. In the end, no legal procedure took place to
protect the victim because she was still considered male.16
Similarly, a parliamentarian from Bangladesh reported that her country’s law does not recognise that
transgender people can be raped.17

10
11
12
13
14
15
16
17

Syed Mohsin Raza, Friends for Progress, Pakistan.
Dr Muhammad Aslam Khaki & Almas Shah v. SSP Rawalpindi & others, Supreme Court of Pakistan, 2009.
Tarana Halim MP, Bangladesh.
Stuart Koe, APCOM.
Khartini Slamah, APTN.
Written submission of People Like Us (PLUS), Kolkata, India
Written submission, Confidential. Vietnam.
Tarana Halim MP, Bangladesh.
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2.2 Law enforcement practices
Participants referred to numerous reports from across the region of transgender people being charged
or threatened with arrest under laws relating to sex work, human trafficking, homosexuality, loitering and
vagrancy. The Indian NGO, Sangama, argued that selective enforcement of anti-trafficking laws can make
it difficult for transgender people to travel because police sometimes wrongly assume that all transgender
people are sex workers. Sangama stated that the sodomy offence of the Indian Penal Code (Section 377)
has been used to blackmail and threaten the arrest of transgender people (hijras), and police have resisted
actions by Sangama to protest against misuse of police powers.
Recently five hijras who were begging were charged with theft and unlawful assembly. Sangama mobilised
a crisis intervention team on their behalf. Local members of the community gathered in front of the police
station to protest. The right to demonstrate was violently resisted by police.18
Similarly, another Indian NGO, SPACE reported that transgender people are detained under the Bombay
Prevention of Begging Act for lengthy periods and have no access to legal aid:
On a routine basis, transgender individuals are arrested by mobile courts in Delhi on account of begging.
The judgment is passed on the spot by a district magistrate in the mobile court,…the individual is sent to a
detention centre for a year which is under the Social Welfare Department. The detention centre has separate
cells for men and women and the transgenders are to live with men…There is utter lack of sensitivity on the
part of the law enforcement agencies regarding the individual needs of transgender persons.19
Blue Diamond Society of Nepal reported that, although there has been a progressive Supreme Court
judgment on transgender rights, police harassment of transgender people continues to occur:
Transgender sex workers …face harassment, rape and abuse by security personnel day by day. There are
many cases we have recorded e.g. one night, fourteen police rape one transgender turn by turn, without using
condom.20
Raids by police and religious authorities hinder HIV prevention work targeting transgender sex workers in
Malaysia. The PT Foundation stated in its submission:
(In 2010) we received 22 cases of transgenders who had been arrested by religious authorities and referred
to the Legal Aid Centre. Feedback from outreach workers and the clients stated that raids by the authorities
happened almost every day at sex work venues... There were also complaints of assault by enforcement
officers. There were complaints from transgender sex workers that they were threatened by authorities for
having condoms with them. Some of them are reluctant to (ask for) condoms from the outreach workers.

Nisha Pillai, Moderator

18
19
20

6

Akai, Sangama, Bangalore, India.
Written submission of Society for People’s Awareness, Care and Empowerment, India.
Written submission of Blue Diamond Society, Nepal.

3. Sex workers

Rani Ravudi, APNSW Member

Epidemiological trends21
10 million Asian women sell sex and at least 75 million men buy it regularly. Clients of sex workers represent
a very large proportion of new infections in Asia. HIV prevalence among female sex workers is increasing in
Papua, Indonesia, and has remained consistently very high in some sites in India during the past five years.
There is also very high HIV prevalence among male and transgender sex workers. Reports from Papua New
Guinea and other Pacific island states show significant numbers of women and girls engage in transactional
sex, in which sex is exchanged for good and services.

3.1 Laws
Participants noted that laws affecting sex workers include a broad range of punitive provisions that are
harmful to HIV responses. Many countries apply vagrancy or other public order offences against sex workers
operating in public places. Almost all countries of Asia and the Pacific criminalise aspects of the sex industry,
such as soliciting in public or keeping a brothel. Some countries also directly criminalise the act of sex work
itself. Several participants highlighted the harmful affects of enforcement of human trafficking laws on sex
workers.
Another issue of concern highlighted by civil society was the detention of sex workers in facilities for
‘rehabilitation’ or ‘re-education through labour’ in countries such as China, Cambodia and Vietnam. The
approach of these facilities is to punish sex workers for engaging in behaviour that is regarded as a ‘social
evil’, rather than to offer health care or support.
The Asia Pacific Network of Sex Workers (APNSW) recommended that sex work be recognised as a legitimate
profession protected by the same labour laws as all other working people, and emphasised the need to
review the international treaties on human trafficking. APNSW argued that international treaties shape the
trafficking laws that target sex workers (rather than people traffickers) and are obstacles to a public health
and human rights approach to sex work.22
Harm reduction approaches
Participants described pragmatic approaches to HIV prevention in criminalised contexts. For example:
•
Although sex work is illegal in Vietnam, the Law on HIV/AIDS Prevention 2006 allows use of condoms to
prevent HIV.23
21 Commission on AIDS in Asia (2008) op cit; World Health Organization (2010) HIV/AIDS in the South-East Asia Region: progress report
2010. WHO Regional Office for South-East Asia.
22 Andrew Hunter, APNSW.
23 Dr. Trinh Thi Le Tram, Vietnam.

7

•

Similarly, in Lao PDR, although sex work is illegal, the government provides a drop-in centre for sex
workers and men who have sex with men, where they can access treatment for sexually transmitted
infections.24

•

In India, sex work is technically not illegal, but soliciting and other aspects of the industry are criminalised.
Police in West Bengal have worked in partnership with health authorities and NGOs to ensure services
are provided to sex workers.25 In Kolkata, the Durbar Mahila Samanwaya Committee (DMSC) represents
65,000 sex workers and has developed a model of community mobilisation of sex workers to advocate
for labour rights and protective laws.26

Sex workers are citizens too. In India police have worked in partnership with health authorities and NGOs
to ensure services are provided to sex workers. To address police abuses we need to change the mind-set
of police on the ground. In South Asia 80-85% of police are constabulary who are on the street everyday
and who have preconceptions about sex workers and drug users from their families and communities. As
community members base judgments against sex work on the law of god or the law of karma it means that
it is hard to shift attitudes and it is difficult for parliamentarians to change laws. On the one hand there is the
need for HIV prevention but people in the community perceive sex work as a public nuisance and parents
are concerned about their children. Incremental rather than radical change is our approach – gradually
things will change.
Soumen Mitra, Inspector General of Police, West Bengal, India.

Approaches to decriminalisation of sex work
In Nepal, the criminal law of rape discriminated against sex workers until the law
was challenged in the Supreme Court. A parliamentarian explained:
Nepal had enacted a law that said in cases of rape where the victim was a sex worker
there was an exemption from the normal fine or jail penalty. There were incidents when
rapists were exempted from penalty altogether. The Supreme Court declared that this
law is not valid and the punishment is equal regardless of whether the victim is a sex
worker. The sex worker has the right to say ‘no’. 27
The Supreme Court of Nepal held that sex workers should not be discriminated against in the criminal law,
based on the constitutional rights to equality and to choose a profession. In 2007, Nepal abolished penalties
for sex work, although the law still criminalises clients of sex workers. Nonetheless, there continue to be
reports of police raids, harassment and detention of sex workers for public order offences.
New Zealand and the Australian state of New South Wales have reformed their laws to decriminalise sex work
and most aspects of the sex industry. In 2003 New Zealand repealed laws that criminalised many sex work
related activities, such as brothel keeping, soliciting, living on the earnings, and procuring. The New Zealand
Prostitutes Collective described the progress of law reform:
The experience of New Zealand demonstrates that ‘the sky does not fall in’ if you decriminalise sex work... The
sex industry now has recognition of labour rights and human rights. We do not put up with the indignity of
being paraded through the courts. There are now opportunities to build positive new relationships with a
variety of people such as labour inspectors, we train them as to what is a non-coercive environment for sex
work. The key is to involve sex workers all the way through, to consult and engage – do not impose a law or
policy that might work against them.28

24
25
26
27
28

8

Dr. Chansy Phimphachamh, Director, Center for HIV/AIDS/STI, Lao PDR.
Soumen Mitra, Inspector General of Police, West Bengal, India.
Bharati Dey, DMSC, India.
Adv. Sapana Pradhan Malla, Nepal.
Catherine Healy, New Zealand Prostitutes Collective.

The New Zealand Prostitutes Collective described the positive health impact of law reform:
There are many positives in the law as it facilitates occupational health and safety practices. This newly
decriminalised environment enables sex workers to explicitly promote safer sex practices to their clients, and
to share ideas and strategies amongst themselves related to sex work and HIV prevention awareness. There
are strong connections to service providers, including sex worker managed peer-based outreach services, and
sexual and reproductive health clinics.29

3.2 Law enforcement practices
APNSW argued that a vast range of laws and regulations permit police and other authorities to harass, arrest
and detain sex workers, often arbitrarily. These include criminal laws, immigration laws, municipal by-laws,
zoning laws, employment laws, and public health laws.
The Commission must understand and address this complexity. Its recommendations must reflect the broad
experience, not just the formal process, of the criminal law. In fact very few sex workers in Asia are charged with
prostitution and jailed or fined for it. We need multiple avenues of redress: changes in regulations that enable
sex workers to obtain full citizenship benefits, legal-aid services and know-your-rights campaigns as well as
political commitment to recognizing the urgent need for law reform and actions to defend human rights, for
example by prosecuting police that rape and beat sex workers.30
APNSW presented a video in which a Cambodian sex worker recounted being detained and raped by six
police officers. The video demonstrated that when the sex industry is illegal, sex workers are denied safe
places to work and this puts them at greater risk of violence and abuse. The video explained that an antitrafficking police raid in a brothel in Kuala Lumpur occurred in 2010 and sex workers were detained, regardless
of whether they had actually been subject to trafficking. The video showed that police in Thailand conduct
searches for condoms as evidence of sex work, and explained that the ‘100% condom use programme’ in
Cambodia often involved compulsory HIV testing which violated human rights – sex workers reported that
health care workers treated then roughly.
A sex worker from Fiji recounted her own experience of discrimination:
My personal experience with health care workers in Fiji is that I was laughed at when I attended a government
clinic for STI treatment. I was viewed by medical students without my consent. The students made rude
remarks. I was so ashamed. Fiji is a very small place. Nurses and doctors tell you to stop sinning. Religion has a
place in society but should not be used to violate my human rights.31
Friends Frangipani, a sex worker organisation from Papua New Guinea, described a hostile legal context in
which sex workers experience police abuses.
There is a law in place to protect confidentiality of HIV status, but it is not used by sex workers because of
their criminal status. We are very unlikely to receive access to justice. Sex workers who are MSM or transgender
cannot access services from government or NGOs.32
The effects of stigma and discrimination are that sex workers are less likely to access the services they need, are
less likely to seek justice after abuse... Because sex workers are seen as criminals, we do not get fair treatment
from service providers. For example, some sex workers report being denied access to maternity services –
including during labour… Although the laws against sex work are not often used, the police very often target
sex workers as victims for bribery, violence and sexual assault under the threat of arrest. For example, police
abuse their powers by forcing sex workers to have sex with them without condoms, threaten sex workers,
demand bribes and refuse to make reports on any crimes committed against us.33
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Written submission of New Zealand Prostitutes Collective.
Written submission of Asia Pacific Network of Sex Workers.
Rani Ravudi, Fiji.
Mathew Audi, Friends Frangipani, Papua New Guinea.
Written submission of Friends Frangipani.
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PT Foundation, Malaysia, explained how health promotion efforts are frustrated by police practices:
The Ministry of Health pays for us to have peer outreach workers to distribute condoms. But if police find people
with more than three condoms then they arrest the sex workers on suspicion of solicitation… when (the sex
workers) come out of detention they avoid contact with the outreach workers for fear of re-arrest. It is a waste
of government resources.34
ACHIEVE described the impact of criminalisation of sex work in the Philippines:
Sex workers are forced to operate underground to escape arrests. Further, they become
vulnerable to exploitation, abuse, harassment and extortion…The abuses and
harassment are also experienced by HIV outreach workers and peer educators. Trained
volunteer street-based peer educators who happen to be sex workers themselves are
vulnerable to arrests especially those who are unable to show identification. Likewise,
outreach workers who frequent street-based sex workers to provide HIV education
services are suspected as either traffickers or pimps… the frequency of raids and use of
condoms as evidence of prostitution in establishments sow fear among the owners to
not display condoms in their premises.35
Empower Foundation, Thailand, highlighted the vulnerability of sex workers who are living with HIV:
If it is known that we become HIV positive we are dismissed. This means HIV positive workers don’t dare to seek
treatment or even information and emotional support until they are very ill, often near death.36
Enforcement of anti-trafficking laws
Some countries have introduced laws that fail to distinguish between consensual participation in sex
work and coercive trafficking of people to work in the sex industry. APNSW stated that many sex workers
are subjected to police abuses during street clean-up operations, police-led brothel closures or “rescue
operations”. A number of Asian countries reported a similar pattern whereby anti-trafficking laws are enforced
against sex workers rather than traffickers.
ACHIEVE reported that the Philippine anti-trafficking law is used by police to justify raids and arrests of sex
workers. Police use condoms as evidence for charges under trafficking and vagrancy laws.
We tried to initiate dialogue between police and Health Department at city level. There has been a call to draft
an agreement between the city health office and police to minimise warrantless arrests of sex workers and
to stop the practise of use of condoms as evidence. A City AIDS Ordinance mandates that condoms should
be available in entertainment establishments, but establishment owners are afraid to put the condoms
out because of concerns about police raids. Police are currently open to agreeing a cooperative approach,
although it is complicated by the different divisions and levels of police involved. 37
According to Empower Foundation, Thailand’s 2008 Anti-trafficking Law has created a means for corrupt
authorities to extort money from sex workers.
A representative of DMSC38 explained that the organization organised sex workers collectively in Kolkata to
oppose potentially harmful changes to India’s Immoral Traffic (Prevention) Act, such as the criminalisation of
clients of sex workers. DMSC campaigned with other sex work coalitions in India to prevent the introduction
such harmful amendments to the law by parliament.
The India HIV/AIDS Alliance described how the Immoral Traffic (Prevention) Act is enforced against sex workers.
According to the Alliance:
The fundamental concept of equating sex work with trafficking and considering all sex workers as victims
stands in direct opposition with the need to empower sex workers and achieve recognition of their rights.
The Andhra Pradesh regional office of the India HIV/AIDS Alliance reported that police raids in the name of
34
35
36
37
38
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Raymond Tai, PT Foundation, Malaysia.
Written submission of ACHIEVE (Action for Health Initiatives), Philippines.
Written submission of Empower Foundation.
Maria Lourdes S. Marin, ACHIEVE (Action for Health Initiatives), Philippines.
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the prevention of trafficking are targeting sex workers who have little legal or social protection. The legal
framework has resulted in the breakdown of the more structured brothel-based sex work, leading to a more
mobile and less visible community of sex workers, making it more difficult to reach sex workers through
outreach and clinic-based services.39
Testing of sex workers
The issue of mandatory or forced testing of sex workers arises in a variety of ways across the region.
•

Concerns were raised about non-consensual testing that occurs as part of ‘100% condom use’
programmes.

•

In Sri Lanka,40 police rely on the Vagrancy Ordinance to arrest sex workers. Doctors are expected to
conduct HIV tests on those detained and report the results to the magistrate.

•

The setting of testing ‘targets’ may also lead to testing without consent – participants reported that this
had occurred in India and through the setting of performance indicators for HIV testing in Thailand.
DMSC41 argued that India’s national testing targets have lead to programmes forcing sex workers to
submit to unnecessary HIV tests. DMSC stated that a target of testing of 2,000 sex workers was set
for Sonagachi, Kolkata. Test results are shared with brothel owners, NGOs and others without the sex
workers’ consent. Pre and post-test counselling does not include informing sex workers of the right to
refuse a test. In India, HIV programmes have been tracking numbers of sex workers tested and engaging
in a process of ‘line-listing’, which results in breach of confidentiality

DMSC also stated that in some Asian countries police or army are used to enforce testing and to register sex
workers.
Concerns that were raised about the negative affects of non-consensual testing included:
•

If a person does not consent to testing it is a human rights violation. There is no public health rationale
for mandatory testing, especially given that access to treatment is not guaranteed. Although a person
may test negative today, there is no guarantee that a week later a person will not acquire HIV. Voluntary
testing promotes healthy behaviours.42

•

When coercion is used to forcibly test sex workers it disperses sex workers, as occurred in Goa, Mumbai
and Gujarat in India. When you make testing voluntary you give responsibility to people to make their
own health decisions and you get a much better response. Coercion drives people away.43

•

Testing alone does not stop risk behaviours. If testing occurs with proper support then the outcome
may be different.44

•

Mandatory testing stigmatises sex workers. A preferable approach is to sensitize people to the benefits
of testing and they will test voluntarily. The best way to promote testing is to convince people it is in
their interests.45

Some participants argued that there were health benefits to testing requirements. Friends for Progress,
Pakistan,46 emphasised that testing is important to understand and identify the size of the HIV problem and
to inform decisions on budgets and programming.
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Written submission of India HIV/AIDS Alliance.
Fatima Thalayasingham, Government of Sri Lanka.
Bharati Dey, DMSC, India.
Commissioner JVR Prasada Rao, spoke based on his experience as former Director of India’s National AIDS Control Organisation.
Vivek Divan, Technical Advisory Group, Global Commission on HIV and the Law.
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Rup Narayan Shrestha, Forum for Women Law Development, Nepal.
Syed Mohsin Raza, Friends for Progress.
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4. Men who have sex with men (MSM)

Stuart Koe, APCOM

Epidemiological trends47
MSM comprise an increasing proportion of new HIV infections in many countries, such that close to half of all
new HIV infections occurring annually in Asia could be among MSM by 2020. High HIV prevalence is reported
among MSM: 29 percent in Myanmar, 5 percent in Indonesia, 6 percent in Vientiane, and up to 18 percent in
southern India. In Pacific island countries male-to-male sex as a cause of HIV transmission is under-reported.
Even so, if Papua New Guinea is excluded, a third of the reported HIV cases in Pacific island countries occur
through male-to-male sex.

4.1 Laws
Sodomy and ‘unnatural sex’ offences
Participants referred to the harm to HIV responses caused by sodomy offences inherited from the British
colonial era, which are still found in the criminal codes of many Asia Pacific countries.48 The continued existence
of these offences contributes to the stigma associated with homosexuality and legitimizes discrimination.
Sharia penalties for sex between men also apply in many countries of the region where Islamic laws operate,
such as Maldives, Malaysia, Brunei and Pakistan. For example, a lawyer from Malaysia49 explained that his
country has a dual system of secular and religious laws that need to be considered in understanding the
legal status of homosexuality.
Even if there is decriminalisation under the Penal Code there is still a need to address Sharia law. Most MSM in
Malaysia are Muslims and can also be charged under Sharia law.
Participants highlighted the historic progress made through law reform led by the courts in India and Nepal.
In India, as a result of the Naz Foundation Case (2009)50 consensual sex between men has been decriminalised.
According to Sangama, many religious leaders condemned the Delhi High Court decision in the Naz
Foundation Case, but there were also some leaders from Hindu, Christian and Islamic communities who
supported the verdict. The sexual minorities movement attracted positive coverage from some of the media
47 UNAIDS (2010) UNAIDS Report on the global AIDS epidemic, UNAIDS, Geneva; UNAIDS; Commission on AIDS in Asia (2008) op cit;
Commission on AIDS in the Pacific (2009) op cit.
48 Sex between men is illegal in nineteen Asia Pacific countries: Afghanistan, Pakistan, Bangladesh, Bhutan, Sri Lanka, Maldives,
Malaysia, Brunei, Myanmar, Singapore, Nauru, Papua New Guinea, Samoa, Tonga, Kiribati, Solomon Islands, Tuvalu, Cook Islands,
and Palau. Countries of East Asia (including China, Japan and South Korea) and the former French colonies generally have no legal
restrictions on consensual sex between men. Jurisdictions in the Pacific that do not criminalise sex between men are: Australia, French
Polynesia, Fiji, American Samoa, Niue, Pitcairn Islands, Tokelau, Wallis and Futuna, New Caledonia, New Zealand, Guam, Marshall Islands,
Northern Mariana Islands, Federated States of Micronesia and Vanuatu. See: Godwin, J. (2010), op cit. p.109.
49 Preetam Kaur, LAC/PT/MAC Legal Clinic, Malaysia.
50 Naz Foundation (India) Trust v. Government of NCT (2009) 160 DLT 277; W.P. (C) No. 7455/2001 of 2009 (Delhi HC).
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and a national political debate ensued, which had a profoundly positive effect in terms of educating and
building a movement in mainstream society. Public figures such as Nobel laureate Amartya Sen, came on
board to support decriminalisation.
In Nepal, the Supreme Court affirmed the rights of homosexuals and other sexual minorities through its
judgment in the Sunil Babu Pant Case (2007).51 A parliamentarian from Nepal pointed out that there continues
to be political resistance to recognition of rights of sexual minorities in Nepal even though there has been a
progressive Supreme Court judgment.52
In New Zealand, gay law reform was one component of a raft of legislation that enabled a successful response
to the HIV epidemic. The New Zealand AIDS Foundation described the relationship between law reform and
social change:
There has been social and cultural progress, a slow shift towards acceptance of a wider range of people in
society. For MSM there is now a ‘safe sex’ culture – MSM use condoms and regularly test for HIV. Without
law reform, the HIV epidemic would be worse. Homosexual law reform happened in 1986 when HIV arrived,
despite the opposition of the religious right. Ten years after decriminalisation there was a dramatic reduction
in incidence of HIV. The success of the New Zealand HIV response was based on gay community participation,
which was made possible by decriminalisation in 1986. As a result, the MSM community have been able to drive
the response to the epidemic in New Zealand, which has been comparatively successful in its HIV response.53
The Australian Federation of AIDS Organisations described a similar process whereby gay law reform
enabled community mobilisation in support of the HIV response. Community-based organisations (AIDS
Councils) worked in partnership with governments on HIV programmes targeting the gay community.
Decriminalisation allowed community and government engagement at all levels, which has in turn ensured
essential political support for potentially controversial initiatives.
Decriminalisation of homosexuality in Australia has facilitated important collaborations between police
forces and AIDS Councils, (which) represents a fundamental shift in perceptions on the part of both the police
force and the gay community. For example, the New South Wales Police Force has for some years been actively
engaged with the AIDS Council and has supported community engagement in encouraging the reporting
of incidents of violence, crime and anti-social behaviour. Such collaboration with the police is undeniably
an important element in breaking down structural barriers to HIV services for members of marginalised
communities who historically have had cause to mistrust or fear the police.54
Other offences
In many countries in the region other criminal offences (e.g. vagrancy and public order offences) are
selectively enforced against MSM, even in countries where homosexuality is not criminalised. Censorship
laws and laws prohibiting promotion of homosexuality impede dissemination of health information. Some
countries place limits on civil society activity and restrict the types of groups that can register as NGOs (e.g.
China, Myanmar, Singapore). This inhibits the creation of community-led responses. An organisation that
provides web-based information for MSM in Asia, fridae.com, commented:
In Indonesia and Sri Lanka educational materials for MSM about safe sex practices may be confiscated under
pornography laws. In Singapore and Malaysia health promotion materials for MSM may be deemed to be
promoting homosexuality, which is illegal, and are not allowed to be given to youth. In some countries MSM
are unable to form organisations or associations, because they are regarded as criminals. How are we able to
engage legislators if we cannot form our own organisations?55
A parliamentarian from Bangladesh56 stated that although that country’s present government is progressive,
it is unlikely to address MSM issues because of fears of a backlash from religious fundamentalists.
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Sunil Babu Pant and others v. Nepal Government and others [2008] 2 NJA L.J. 261-286.
Adv Sapana Pradhan Malla, Member of Constituent Assembly, Nepal.
Jason Myers, New Zealand AIDS Foundation.
Written submission of Australian Federation of AIDS Organisations (AFAO).
Laurindo Garcia, fridae.com.
Tarana Halim MP, Parliament of Bangladesh.
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A participant from Sri Lanka,57 described the personal impact of stigma in a criminalised context:
Homosexuality is illegal and is seen as immoral. Homosexuality is associated with people who spread disease.
Recently, two of my friends were arrested and detained for 14 days for their conduct. They were holding hands
walking along the road, hugging each other, which is seen as wrong so is targeted by police. Our rights are
never spoken about.
A representative from the Commission on Human Rights of the Philippines58 explained that the Catholic
Church has opposed a Bill addressing discrimination against sexual minorities for over a decade. Debates
on the Bill have been polarised, but media coverage has helped to mainstream the issue among the public.
Even if the Bill is not passed, social mobilisation has progressed and some Protestant interfaith churches and
Islamic groups are now supportive of the Bill. A Supreme Court case indicates that the courts are becoming
more supportive of sexual minorities. In 2009, a political party for sexual minorities applied for accreditation
on the party list in the Philippines. The Commission on Elections used the Bible and the Koran to justify
refusing registration of the party. The decision of the Commission on Elections was successfully challenged
in the Supreme Court in 2010.59
Progress through pragmatic approaches
A pragmatic approach was adopted in Singapore after a senior Minister for Health visited HIV prevention
programmes during a study trip to Australia:
The study trip exposed him to the model in which the HIV response is led by strong partnerships between
government as funders, communities, clinicians and researchers. Without changing the law, the government
implemented lessons that were learned and has improved its funding and coordination of the HIV response
among civil society organizations and researchers. They shut a blind eye and said we are going to work with
you even though we cannot legally recognise you. In the period of four years, HIV prevalence has begun to fall
among MSM as a result of this effective approach.60
Friends for Progress, Pakistan,61 was of the view that decriminalisation of male-to-male sex is not currently
feasible in Pakistan and that radical action risks a political back lash that could set back progress. Nonetheless,
rights protections for sexual minorities can be developed incrementally and social acceptance can occur in
advance of law reform.
A parliamentarian from Papua New Guinea62 reported that decriminalisation of homosexuality has proved to
be politically impossible, so advocates are now looking to new pathways, including a review to be conducted
by the Law Reform Commission and possibly a judicial reference to consider the constitutional legality of
the sodomy law.

4.2 Law enforcement practices
The Asia Pacific Coalition for Male Sexual Health (APCOM) described incidents of police harassment of MSM
that have been reported in the past year:
•
In a Beijing park, police detained eighty men, fingerprinted them and reportedly forcibly subjected them to a
blood test because they were hanging out in the park;
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•

In Malacca and Butterworth, Malaysia, police raided spas and gyms harassing patrons and charging some
with indecent behaviour;

•

In the Philippines, police raided a legitimately operated gay venue, one hundred patrons and staff were
harassed and charged with violating the anti-trafficking law and a city ordinance against male prostitution.
The police used the existence of condoms and lubricant as evidence of offences and reportedly extorted fees
and confiscated mobile phones.
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Palitha Vijaya Bandara.
Loretta Rosales, Human Rights Commission, Philippines.
Ang Ladlad LGBT Party vs. Commission on Elections, G.R. No. 190582 (8 April 2010).
Stuart Koe, Asia Pacific Coalition for Male Sexual Health (APCOM).
Syed Mohsin Raza, Friends for Progress, Pakistan.
Dame Carol Kidu, Commissioner of the Global Commission, Minister for Community Development, Papua New Guinea.

According to APCOM, religion also greatly influences the legal environment:
In Malaysia, a young gay Muslim man recently posted a video on YouTube for gay youth with the message that
“things get better”, as part of a campaign to address suicide among gay youth. He received death threats from
religious groups. It is illegal for Muslim men to be gay. This affects many MSM in countries in the region where
religious law operates alongside secular law, and in the Philippines the Catholic Church has a strong influence
on the interpretation of punitive laws.63
The Pacific Sexual Diversity Network identified ways that punitive laws fuel HIV epidemics:
•
Punitive laws prevent people from accessing the necessary sexual health and other HIV-related support
services, for fear of imprisonment and other forms of criminal punishment;
•

It sends a strong message to society that stigma and discrimination is condoned by the state; At the very least,
this restricts health services from engaging with MSM and transgenders, and at worst leads to higher rates of
public and private violence being committed against MSM and transgenders;

•

Being labelled a criminal from behaviour can have a detrimental impact on self-esteem and mental health of
some MSM and transgenders. In some cases, this may lead to some people placing themselves at greater risk
of being infected;

•

These laws also undermine the ability of MSM and transgenders to raise grievances with the police or through
the legal system;

•

These laws make MSM and transgenders targets of violence, harassment and blackmail with no recourse
through the law. 64

PT Foundation, Malaysia,65 stated that because MSM are a hidden population who are driven underground,
young people face difficulties accessing health care.
There is no HIV prevention messaging in the local media for MSM – condom advertising is not allowed in
all print and audiovisual media. The Government controlled media does not allow any positive portrayal of
homosexuality in local film broadcasting – all homosexual and transgender characters must be shown to
either die, repent or be punished for their homosexuality or transgenderism. MSM venues operate under the
guise of clubs, saunas, and massage centers. However as such venues require annual renewal of their business
licensing, the enforcement officers use the presence of safe sex posters, condoms and lubricants as indicative
that these sites are used for illegal and immoral uses, and are threatened with closure, or invite harassment
/ extortion of the venue operators... Recalcitrant operators will have their venues raided. This prevents NGOs
conducting effective HIV prevention work.66
The Purple Sky Network identified the following further issues affecting MSM:
Thailand: The police use condoms as evidence to arrest people, close down entertainment venues and
thus hamper prevention efforts. MSM and transgender people are compelled not to carry condoms and
entertainment venue owners do not supply them for fear of being prosecuted under anti-prostitution law...
Prostitution remains illegal in Thailand (though sex between men is not) and the associated stigma with being
MSM, transgender and/or a sex worker means little power to advocate for themselves. The illegality of sex work
means that the police often use the presence of condoms as evidence of prostitution, and their raids on bars,
clubs and other venues hamper HIV prevention efforts.
Myanmar: In Yangon, thirteen young men have been sentenced to two years in jail for alleged prostitution
with men and contacting other men via the internet. They were initially in police custody for a week and were
beaten at that time. The thirteen were rounded up by police who were said to be trying to solve the murder
of a gay man over five years ago. Both homosexuality and prostitution are illegal. Movements of MSM and
transgender people are restricted and their rights are regularly violated through arrests and intimidation by
police.67
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5. People who use illicit drugs

Dean Lewis, ANPUD

Epidemiological trends68
Injecting drug use has been a major driver of the epidemic in most of Asia since the mid 1990s. 4.5 million
people in Asia inject drugs, more than half of whom live in China. India, Pakistan, Indonesia and Vietnam also
have large numbers of people who inject drugs. Studies have found HIV prevalence among people who
inject drugs of up to 38 percent in Myanmar, 50 percent in Thailand, 58 percent in Vietnam and more than
50 percent in Indonesia.

5.1 Laws
Participants at the Regional Dialogue emphasised the harm to HIV responses caused by highly punitive
narcotics laws and the dominance of a criminal justice approach to drug control, rather than a public health
approach.
People who use illicit drugs are criminalised as a result of a range of offences, including for possession of
drugs, self-administration of drugs and possession of equipment for drug use. Providing clean needles to
drug users can be prosecuted in nearly all jurisdictions on the basis of inciting, aiding or abetting an offence.
Sri Lanka and the Philippines penalise possession of injection equipment. The provision of needles and
syringes to people who inject drugs is prohibited in many countries e.g. Thailand, Sri Lanka, the Philippines,
Lao PDR, Bhutan and Bangladesh.
Laws can also restrict access to substitution drugs, such as methadone and buprenorphine. For example, the
Indian Harm Reduction Network explained that access to methadone is obstructed by the narcotics law in
India.
Participants noted that many countries in Asia require registration of people who use drugs, and impose
mandatory detoxification. Some countries have decriminalised drug use but replaced criminal sanctions
with mandatory detoxification processes that involve lengthy forced detention. Some countries require
drug users to be registered and information about them is recorded when a person accesses health care
related to their drug use. Several countries including Bangladesh, China, Indonesia, Malaysia, Myanmar,
Thailand and Pakistan mandate reporting to authorities of people who use illicit drugs by physicians, family
members or others. The fear of being placed on registries that are shared with law enforcement authorities
is an impediment to accessing services.69 Registration can also lead to discrimination in access to work and
travel.70
68
69
70

16

UNAIDS (2010) Report on the global AIDS epidemic, UNAIDS, Geneva.
Written submission of the International Drug Policy Consortium.
Jimmy Dorabjee, ANPUD.

The Asian Network of People who Use Drugs (ANPUD) emphasised that drug dependence is a chronic
relapsing medical illness. ANPUD highlighted the need for three paradigm shifts:
(i) approaches need to be based on a harm reduction model rather than an abstinence model;
(ii) treatment for drug dependence needs to be voluntary, not compulsory; and
(iii) the authority for drug treatment needs to shift from drug control agencies (Ministries of Pubic Security
or Home Ministry) to public health agencies (Ministry of Health).
ANPUD’s recommendations to the Global Commission were:
(i) to review the intent of the drug control laws – the law should prosecute traffickers and control the
movement of narcotics rather than punish sick people; and
(ii) to introduce laws to allow scale up of evidence-informed public health programmes to mitigate
transmission of HIV and other blood borne viruses.
Commissioner JVR Prasada Rao pointed out that the thinking of the Health and Home Ministries is conditioned
by international Conventions on narcotics. He argued that the Conventions require revision as they place
millions of people at risk of stigma and discrimination.
Recovery Nepal71 explained the tensions between ministries in Nepal:
The Ministry of Health and the Home Ministry have had a divided approach on drug control. The law
enforcement approach is influenced by the old narcotics law. The Ministry of Health has supported recent
efforts to highlight harm reduction as an alternative, but the legal and policy debate continues.

5.2 Law enforcement practices
Pragmatic approaches to law enforcement can allow harm reduction services to operate in criminalised
contexts. According to PT Foundation,72 Malaysia’s needle and syringe programme was initially a low profile
activity. When it was publicised there was heated opposition in parliament.
There are now 17 sites, and it is no longer controversial - people do not blink an eye any more about needle and
syringe programs. No laws have been changed, but policies have been changed to make it happen.
The Inspector-General of Police, West Bengal, India, argued that police can help to introduce a health
perspective to drug control through partnerships with local NGOs:
There is an ongoing problem of lack of coordination between the Health Ministry and Home Ministry. There
are pressures on police to address petty crime, which represents 70 to 80 percent of crime in the community
globally. Most petty offences are drug-related. An example of an effective approach has been a police initiative
in Calcutta associated with an NGO (Society for Community Intervention and Research), which provides
needles and syringes and buprenorphine. There was a time when oral substitution was given in police lock
ups. We can bring police on board. Cooperation between NGOs and police can work.73
An Indonesian parliamentarian74 stated that Indonesian law has provided a framework for the introduction of
a public health approach to drug control. Under the Narcotics Law of 2009, hundreds of rehabilitation centres
have been opened. However, Indonesian NGOs expressed concern that more reforms are required to ensure
continued progress towards a public health approach. According to LBH Masyarakat:
Indonesia’s new Narcotics Law allows for rehabilitation of people who use drugs but also expands the role
of the Bureau for Narcotics Control and prescribes minimum sentences for drug offences. It still criminalises
people who use drugs. Police misconduct continues, including arbitrary arrests, detention and fabrication of
cases by police. Many cases have been identified of torture and ill treatment.75
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An Indonesian NGO (PERFORMA)76 presented a video that depicts the impact of the criminalisation of drug
use, including imposition of custodial sentences for possession of small quantities of drugs for personal use.
Resources are allocated to police and prison security rather than health care services for prisoners. 40 percent
of prisoners are serving sentences for drug offences, and 75 percent of drug prisoners are petty drug users.
There is severe overcrowding in Indonesian prisons and many prisoners die from HIV-related opportunistic
infections.
A submission from a member of the Thai AIDS Treatment Action Group, who had
himself been imprisoned on drug charges, explained how prison conditions drive
the HIV epidemic:
There is no clean injecting equipment available in Thai prisons, or opiate substitution
therapy nor sterile tattooing equipment. … I spent six months in prison, where I was
able to inject heroin every day. There were drugs, but no clean needles or syringes....
No condoms were distributed, though both consensual and non-consensual sex acts
occurred.77
Drug detention centres and prisons
The submission of the Open Society Foundations drew attention to the fact that detention centres for people
who use illicit drugs exist in 11 Asian countries. Although there are differences by country, the centres are
variations on a similar model. Detention is extrajudicial and most often involuntary. People are frequently
detained for treatment on the basis of mere police suspicion of drug use or a single positive urine test.78
These detention centres (also referred to as compulsory ‘detoxification’, ‘treatment’ or ‘rehabilitation’ centres)
are supervised by law enforcement or security personnel, with little involvement of medical staff.
The National Network of People who Use Drugs, Nepal, described widespread arrests of people who are
suspected of using drugs, who are then imprisoned or compelled to enter mandatory treatment.
These round-ups frequently include all suspected to be drug users on the basis of appearance, needle marks,
social association or geographical location. Police are given power to decide who goes into treatment and
for how long rather than by health professionals… Forced labour and punitive “trainings” are common in
some treatment centers. Treatment is often an exercise in physical endurance, psychological humiliation, or
exploitation.79
The Indian Drug Users Forum described inhumane conditions in private treatment centres:
There are at least four privately run drug treatment centers (in Manipur). …Detoxification or medication for
detoxification is not provided. Inmates are chained both at their hands and legs. Punishment is severe for not
following rules. Those grounded for trying to escape are disciplined by either physical torture, or keeping them
chained in bed 24 hours a day, for a minimum of two months.80
The Indian Harm Reduction Network argued that law enforcement practices contradict public health
objectives relating to HIV and tuberculosis.
60 percent of prisoners are in custody due to drug related offences and severe penalties are applied for drug
use. People who overdose do not go to hospital for overdose management because of fear of police. The intent
of the law should be to stop trafficking, not to dump people who use drugs in prison.81
A submission from the Health Policy Initiative (HPI) explained that Vietnam’s drug rehabilitation system
prescribes commitment for up to two years for “detoxification, moral education, and labour” plus up to two
years of post-detoxification management either in a centre or in the community.82 The system provides
little or no evidence-based treatment and very limited HIV services. HIV prevalence among centre residents
is approximately 50 percent and relapse rates after release are 70 to 90 percent. HPI recommend a full-
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Network of people who use drugs, Java, Indonesia.
Written submission of Thai AIDS Treatment Action Group.
Written submission of Open Society Foundations.
Written submission of National Network of People who Use Drugs, Nepal.
Written submission of Indian Drug Users Forum.
Raj Kumar, Indian Harm Reduction Network.
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scale evaluation of the efficacy and cost-effectiveness of the current centre-based system and emerging
community-based alternatives.
The Foundation for Consumers, Thailand,83 described how police place people who use drugs in detention
centres without court process or access to a lawyer:
People who use drugs in compulsory detention centres are caught in legal limbo, a form of extra-judicial
detention. There are often reports of human rights violations in detention centres. People who use drugs
should have universal access to health care when in prison or out of prison. There is a need for full support for
harm reduction policies, which are yet to be formally adopted or implemented in Thailand.
APTN84 highlighted the special needs of transgender people who use drugs, who may be placed in a
male institution although identifying as female. Policies need to recognise the reality that sex occurs in
rehabilitation centres and prisons, so condoms should be available.
ANPUD stated its position on detention centres as follows:
ANPUD:
(i) denounces forced detention of people who use drugs in compulsory centres;
(ii) encourages abolition of drug detention centres;
(iii) recommends that existing centres be required to implement a full range of services as required by a
comprehensive harm reduction approach;
(iv) calls on donors and the UN to ensure that their resources are not used to subsidise the operation of drug
detention centres; and
(v) urges international agencies responsible for health and drug dependence to immediately evaluate all
detention centres and issue clear guidelines on the minimum standards of drug dependence treatment based
on human rights and evidence.85

Yvonne Sibuea, PERFORMA
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Noah Thomas Metheny, Foundation for Consumers.
Khartini Slamah, Asia Pacific Transgender Network (APTN).
Jimmy Dorabjee, Asian Network of People who use Drugs (ANPUD).
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6. Women

Tarana Halim, MP, Bangladesh

Epidemiological trends86
As HIV epidemics mature in Asia, HIV is spreading to the female partners of people who inject drugs and the
female partners of the clients of sex workers. Significant numbers of ostensibly ‘low-risk’ women who only
have sex with their husbands are exposed to HIV. Women account for a growing proportion of HIV infections
in Asia: from 21 percent in 1990 to 35 percent in 2009.
Participants emphasised that the lack of legal protections for the human rights of women and girls contributes
to their lack of power in society generally and in their personal relationships – which has consequences for
HIV vulnerability. Women and girls are often less able to insist on fidelity from their partners and less able to
negotiate condom use effectively due to lack of legal protections.
Many laws and customary practices contribute to women’s vulnerability to HIV, including laws and practices
relating to inheritance, polygamy, child brides and bride price. In addition, some new laws and practices that
have been adopted in response to the HIV epidemic may violate the human rights of women living with
HIV, such as mandatory pre-marital HIV testing and the practice of non-consensual abortions and forced
sterilisation of women living with HIV. Laws that have been enacted to protect women and reduce their
vulnerability include comprehensive domestic violence and sexual assault law, and laws that grant women
equality in inheritance rights.
Forced sterilisation of women living with HIV
Concerns regarding forced sterilisation were expressed by the Asian Network of People Living with HIV/AIDS
(APN+) and the Positive Women’s Network of Sri Lanka:
We need to consider the response of clinicians to a diagnosis. Pregnant women, if found HIV positive, may be
forced to undergo sterilisation, as is reported in a number of countries. For example, in Vietnam if a woman
wants to give birth by caesarean section then she is forced to have sterilisation.87
Clinicians promote sterilisation of women living with HIV. When a pregnant positive women who is part of our
network attended a clinic, the doctor berated the village nurse for not ensuring that she was sterilised.88
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UNAIDS (2010) op cit; Commission on AIDS in Asia (2008) op cit.
Shiba Phurailatpam, APN+.
Princey Mangalika, Positive Women’s Network, Sri Lanka.

Violence against women fuels HIV
Friends for Progress, Pakistan, described the “fatal synergy between the twin pandemics of violence against
women and HIV.”89 Women who are HIV-positive tend to have a higher degree of exposure to violence, and
women in violent situations experience heightened vulnerability to HIV transmission. Friends for Progress
referred to the following case studies in their submission:
In the displacement following the 2005 earthquake in Pakistan, A woman (28 years)
was gang-raped by a group of looters. She reported the rape to her husband but he felt
powerless to help her due to his own injuries and poverty. A few months after the rape, A
began to feel ill, and discovered first that she was pregnant and then that she was HIVpositive. Her husband abandoned her and her twin sons.
The story of B (32 years) an illegal immigrant from Afghanistan living on the outskirts of
Peshawar, also underlines the link between violence and HIV and AIDS as she describes
her treatment at the hands of an abusive husband who had 2 other wives: “He would
beat me to the point that he was too ashamed to take me to the doctor. He forced me to
have sex with him and beat me if I refused. This went for all his [wives]. Even when he was
HIV-positive he still wanted sex. He refused to use a condom.”
A parliamentarian from Bangladesh noted her country’s success in combating violence against women by
enacting a new Domestic Violence Act and by the High Court declaring that violence inflicted on women in
the name of fatwa is illegal.90
A Government representative from Lao PDR explained that the Law on Protection of Women of that country
provides that when violence associated with human trafficking causes the victim lifetime incapacity or
infection with HIV or death, the punishment for the offender is life imprisonment or a substantial fine.91
A Sri Lankan judge92 urged the meeting to consider the affects of violence against lesbian women. Lesbians
face the risk of physical and sexual violence because of their sexuality, particularly men seeking to ‘correct’
their sexuality through rape. Many women are repeatedly raped when in custody.
Women’s economic dependence and property rights
A parliamentarian from Papua New Guinea93 highlighted the link between vulnerability to HIV and women’s
economic dependence. She noted that alienation of women from traditional lands is occurring in many
societies. New land laws alienate women from means of support, and this interacts with their HIV vulnerability.
Women also take on the burden of care for their family.
A parliamentarian from Nepal94 noted that discriminatory laws include those relating to inheritance rights,
bigamy laws and marital rape. If a woman has a sexually transmitted disease it may be grounds for a man to
seek a divorce, but not for a woman. In Nepal, marital rape has been criminalised.
In a written submission, the Indian NGO, SAATHII,95 referred to a study of women and HIV in India. Nearly forty
percent of women living with or affected by HIV reported experiences of stigma and discrimination and
50 percent of women experienced domestic violence. Common experiences included public humiliation,
isolation, abandonment, and discrimination while seeking healthcare services. After the death of their
husband, women reported that they were either forced out of their marital home, or were treated so poorly
by their in-laws that they had no choice but to leave.
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Syed Mohsin Raza, Friends for Progress.
Tarana Halim MP, Parliament of Bangladesh.
Hon Prof. Phonethep Pholsena, Member of Assembly of Lao PDR.
Justice Shiranee Thilakawardhana.
Dame Carol Kidu MP, Commissioner of the Global Commission and Minister for Community Development, Papua New Guinea.
Adv. Sapana Pradhan MP, Nepal.
Solidarity and Action Against the HIV Infection in India.
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A submission from the All India Muslim Women’s Rights Movement 96 argued that India’s personal law system
for women makes Muslim women vulnerable to HIV. Polygamy, oral unilateral divorce and low maintenance
contribute to the vulnerability of Muslim women. Muslim personal laws are arbitrated in Sharia courts which
are accessible to communities (unlike the secular court structures, which are expensive, inaccessible and
time consuming). Although Sharia courts are more accessible they are dominated by men who arbitrate
disputes, which “more often than not go against the interest of the women”.
The Positive Women’s Network of Sri Lanka presented the story of Princey as an example of the challenges
faced by women diagnosed with HIV. In 2001, Princey’s husband tested positive for HIV. Soon after, Princey
also tested positive. The hospital disclosed his HIV status to the residents of the village where Princey lived.
The hostile reaction of the community forced Princey to leave the village. Her husband committed suicide.
Burial of her husband’s body in his village was prevented by the residents and Princey was forced to bury
her husband in Colombo. Her neighbours set fire to her house. Princey’s daughters were also subjected to
discrimination and were forced to change schools. Princey explained in her own words:
The problem is the laws. We were told by the police to live somewhere else. As citizens we wanted assistance
from police. When my children were unable to go to school, the law did not help us at all. I was faced with
mental and physical agony because of this. This happened 10 years ago. Health workers said it would not
happen again, but it is still happening.97
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Bharatiya Muslim Mahila Andolan.
Princey Mangalika, Positive Women’s Network, Sri Lanka.

7. Children and young people

Prof. Vitit Muntarbhorn, Technical Advisor

Epidemiological trends
There were 160,000 children and adolescents living with HIV in Asia in 2009. Access to pediatric treatments
is very limited. At the end of 2009, only 44 percent of children in Asia in need of antiretroviral therapy were
receiving it.98 In Asia, new infections among young people aged 15 to 24 primarily occur among young
males who have sex with other males, young people who inject drugs and young people engaged in sex
work. In Papua New Guinea, HIV prevalence among young females was estimated to be more than twice as
high as HIV prevalence among males.99
Participants identified a range of laws and practices that affect the rights of children and young people
relating to age of consent, confidentiality rights and rights of non-discrimination in access to education and
health services. Laws restrict the age at which young people can legally access condoms and sterile needles
and syringes. Young people may also face restrictions in accessing information and education relating to
sexuality and safe injecting.
Professor Vitit Muntarbhorn explained that there is a need to consider issues regarding children and young
people in their capacity as either living with HIV or being affected as family members. Professor Muntarbhorn
recommended that the Commission consider five areas:
(i) Laws, policies and practices that criminalise young people, leading to stigma and discrimination. This requires
consideration of laws relating to young people’s behaviours such as same-sex behaviours or drug use; antiprostitution laws, as young people often get swept up in crackdowns; juvenile justice laws; and vagrancy and
begging laws, as children are easily captured by police. This leads to multiple types of discrimination, such as
bullying at school, and being prevented from accessing services.
(ii) HIV testing is sometimes hidden, such that testing of children occurs without their knowledge. Age of consent
to testing and medical treatment requires us to look at the evolving capacity of a child to consent. 15 or 16 year
olds have the maturity to decide if they want to be tested voluntarily. Confidentiality of test results is also an
issue in terms of linkages to adults.
(iii) Access to medical care, including issues related to mother-to-child transmission of HIV and rights to access
ARVs and treatments for opportunistic infections.
(iv) Laws, policies and practices affecting rights of children in institutions. Closed settings may be endangering
children, including those held in prisons, immigration detention and abandoned babies homes. We need
more transparency and to divert children from these facilities to community and family based care.
98
99

Foundation for AIDS Research (2010) HIV/AIDS in Asia, available at: http://www.amfar.org/world/treatasia/article.aspx?id=4902.
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(v) Laws, policies and practices related to access to health-inducing services including the information to protect
one’s self. What are the rights of an adolescent aged under 18 to access condoms? What is the reasoning in
relation to sex education and access to instruments of protection including access to needle exchange and
harm reduction? These are not easy questions but we must have the children and young people on board from
the start.
The Center for Consulting on Law and Policy on Health and HIV/AIDS stated that laws affecting children
in Vietnam include those relating to child protection, care and education including the right to study.
Refusing HIV-infected children to attend school is forbidden. Legal aid can be provided to assist if there is
discrimination.
Nine year old X is HIV positive. The local school board submitted to pressure from students’ parents and refused
to admit her as a student. After trying repeatedly to negotiate on her behalf, X’s grandfather sought assistance.
Our Centre determined that the girl’s right to education, as protected by the Law on HIV/AIDS Prevention and
Control, had not been respected. The Centre used steps to successfully advocate for X’s enrolment in her local
primary school. 100
The National Association of People Living with HIV/AIDS in Nepal101 stated that children living with HIV are
deprived of medication, expelled from school, disinherited or evicted from their homes. There is little chance
of an education. In 2009, the Supreme Court of Nepal ordered that a law for protection of children with HIV
be introduced, but the law has not yet been enacted.
A regional youth organisation, Youth LEAD,102 stressed the importance of distinguishing the issues affecting
children from those affecting young people up to the age of 24 who are also engaging in risk behaviours,
such as sex work, use of drugs, or homosexual conduct, or who are transgender. Youth LEAD pointed to
examples where young people are experiencing injustices: A young person in China raised the issue of being
infected through blood transfusion at a government hospital and as a result he is now held in detention
without charge; a young person in the Philippines who raised the issues of condoms in front of religious
elders and was assaulted as a result. Youth LEAD recommended that laws specifically address youth rights,
by stating rights to non-discrimination, equal access to treatment and prevention, and protecting the
confidentiality of young people.
The Network of Asia Pacific Youth submitted that requirements of parental or spousal consent discourage
young people from seeking sexual and reproductive health care. Similarly, the submission of India HIV/AIDS
Alliance noted that sexual and reproductive health services neglect the needs of adolescents. Services mainly
cater to married adolescents, and legal frameworks limit access to services by requiring legal guardians to
provide consent. Services are inadequate for adolescents who are living with HIV and for young MSM.
Limited access to services is not only due to the social pressures and stigma that prevent young MSM from
accessing appropriate services, but also due to the legal framework that prevents services from providing
services to under18s. Community outreach to this age group would put staff and the organization at risk for
legal consequences.103
According to the National Association of People living with HIV/AIDS in Nepal, children affected by HIV are
rejected from school, denied medication at hospital and expelled from their families.
(In Nepal) there are 1,105 children living with HIV…, 71 percent of children have lost either or both parents.
Most of them have either dropped out from school or are at very lower grades then their age. The majority of
them do not want to go to school due to high stigma of HIV infected children and discrimination to them at
school. Children of HIV positive parents are also discriminated and are thought to be HIV positive. Many are
expelled from schools, houses and communities on the basis of HIV positive status, even if they are diagnosed
to be HIV negative later. Many children are psychologically and emotionally crippled due to the extreme hatred
towards them.
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Dr. Trinh Thi Le Tram, Center for Consulting on Law and Policy on Health, HIV/AIDS (CCLPHH), Vietnam.
Written submission of Shiva Acharya, National Association of People Living with HIV/AIDS Nepal (NAP+N).
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8. Access to treatment

Shiba Phurailatpam, APN+
Participants focused their inputs on the restrictive consequence of patent laws, and the concern that the
provisions of free trade agreements are likely to create additional treatment access barriers.
Over the last decade, India has emerged as the major supplier of inexpensive generic HIV medicines to
developing countries. Antiretroviral drugs (ARVs) have become more affordable because of increased
competition between the large pharmaceutical companies and manufacturers of generic versions of drugs,
which has driven prices down. However, new laws that enforce higher levels of patent protection threaten
to reverse this situation, particularly in respect of newer ‘second-line’ ARVs.
Patent laws can prevent competitors from manufacturing and selling low-cost generic versions of drugs.
Patent owners can prevent others from selling or importing the patented medicine for a prescribed period.
The patent laws that a country introduces are influenced by the country’s trade agreements with other
countries and whether the country is a member of the World Trade Organization (WTO). Countries that are
members of the WTO (including India and China) are required to comply with the TRIPS Agreement.104 The
TRIPS Agreement stipulates the minimum standards of patent protection, including a 20-year patent period.
The TRIPS Agreement allows countries to design their patent laws to address public health concerns.105 The
flexibilities allowed by the TRIPS Agreement include compulsory licenses. Since 2004, there are examples
from Thailand, Malaysia and Indonesia of successful use of compulsory ‘government use’ licenses to permit
generic ARVs to be manufactured or imported for use in national treatment programmes.
Participants at the Regional Dialogue were particularly concerned that the proposed European Union (EU)India Free Trade Agreement could introduce strong patent protections, which disadvantage generic drug
manufacturers. There are an increasing number of free trade agreements being negotiated in Asia and
the Pacific involving the EU and the USA. These agreements typically include requirements for intellectual
property protections of a higher standard than those required by the TRIPS Agreement (‘TRIPS-plus’ measures),
such as data exclusivity and patent extension beyond the standard twenty-year period.
The Asia Pacific Network of People Living with HIV/AIDS (APN+) stated that ARVs cost more than $10,000 per
person per year a decade ago, but when India started to produce generic drugs the price dropped to under
$100. Now more than 90 percent of drugs for developing countries come from generic manufacturers in
India, but the proposed EU-India free trade agreement threatens supply.106

104 WTO (1995) Agreement on Trade-Related Aspects of Intellectual Property Rights.
105 The Doha Declaration confirmed the right of WTO members to take necessary measures to protect public health: WTO (2001)
Declaration on the TRIPS Agreement and Public Health. (WT/MIN(01)/DEC/2 20 November 2001).
106 Shiba Phurailatpam, APN+.
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Medicins Sans Frontieres warned that EU policies may result in reduced access to medicines as a result of
EU demands for developing countries to agree to conditions that disadvantage generic drug manufacturers
regarding:
(i) data exclusivity;
(ii) patent term extension;
(iii) enforcement measures (e.g injunctions and excessive punishment for intellectual property infringement);
(iv) investment provisions that include intellectual property and allow foreign investors to take a government
to private arbitration over use of mechanisms such as compulsory licensing.107
Civil society concerns include:
•
Very few countries have capacity to manufacture drugs, so countries depend on India. Multinational
companies are acquiring Indian generic countries – if the generic companies are sold, there are unlikely
to be compulsory licences for second-line medicines.108
•

It is difficult to use TRIPS flexibilities because of political pressures from the USA and the European Union,
as has been the experience in India and Thailand – when Thailand issued a compulsory license the US
Trade Representative put Thailand on a trade ‘black list’.109

•

The intellectual property enforcement agenda hinders access to medicines. This agenda is being pushed
through the Anti-Counterfeiting Trade Agreement.110

•

The Global Commission needs to assess if there is something fundamentally wrong with the TRIPS
Agreement itself – TRIPS flexibilities are not a sufficient balance to the “inexorable push of the global
economic framework towards monopolies in medicines”.111

Commissioner Jon Ungphakorn provided a summary of the current problems in applying the TRIPS
Agreement to secure improved access to new HIV medicines:
Drug patents make the costs of drugs much higher than production costs. Patented drugs cost almost the
same in developed and developing countries – people die because of this. Part of the reason is because the
TRIPS Agreement was forced on developing countries by the EU, USA, Japan and other developed countries.
TRIPS allows governments in important situations to override patents. Governments in developing countries
are free to use flexibilities under TRIPS. A further agreement was reached to allow export of drugs. These were
all progressive steps. But then the USA and European Union started to negotiate bilateral agreements across
the world to put in extra protection of intellectual property rights, more than the TRIPS Agreement, e.g. data
exclusivity to block generic drugs and even non-patented drugs for up to 10 years.
The EU is negotiating a free trade agreement with India, and the Trans Pacific Partnership negotiations
currently involve the USA, Australia, Brunei, New Zealand, Malaysia, Vietnam and others. Many developed
countries have already agreed to protect intellectual property rights beyond the levels required by TRIPS.
All over the world people living with HIV are becoming resistant to first-line ARVs, but second-line drugs are
patented so the big problem is how to get access to affordable second-line ARVs.
A legal expert explained that India’s new patent laws have assisted consumers to mount challenges to
patents, but nonetheless it is becoming increasingly difficult for generic manufacturers to operate:
There were serious concerns when India changed its law in 2005 to comply with the TRIPS Agreement.
Parliament introduced multiple health safeguards into the patent law so flexibilities can be used to enable
generic production to continue. The Indian law does not allow patents based on minor changes to existing
medicines and enables patient groups to challenge such conduct. Civil society has been active in using the law
to challenge patents, with considerable success since 2005.
107
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However, we are starting to find the overall system is heavily stacked against us. There are few legal aid lawyers
and over 10,000 patent applications. Decisions are appealed to the Supreme Court by the drug companies. In
addition to legal opposition, there is lobbying from developed countries and drug companies targeting the
Indian government.
Data exclusivity is another form of monopoly that is being introduced through trade agreements. This involves
use of clinical trial data to keep generic companies out of the market. All countries have drug regulators that
register new drugs, based on data from clinical trials. What data exclusivity does is state that once an drug
company puts in their clinical trial data to register the drug, no generic company can register that medicine
unless they repeat the trials…(but) no generic company can afford to repeat the trials.112
The China Access to Medicines Research Group113 is lobbying for greater use of TRIPS flexibilities by the
Government of China, to ensure access to tenofovir and other ARVs:
In 2008 civil society was trying to stop tenofovir being patented in China. An opposition was filed in the patent
office. When Brazil, India and other countries did not patent the drug, the same application was patented in
China because different patent criteria apply in China. This is an example of how the implementation of laws
can limit local capacity to increase access to treatments. China has huge manufacturing capacity and supplies
raw materials for producing this drug and yet we are relying on multinational companies for our supply
of the drug. The full use of flexibilities by our Government is required in terms of the criteria of patentability,
compulsory licensing and other flexibilities.
The Malaysian Treatment Access and Advocacy Group (MTAAG+)warned that patent extensions as a result
of free trade agreements could mean that the normal patent terms of 20 years could be extended to 40
years. According to MTAAG+, Malaysia is participating in the Trans-Pacific Partnership Trade Agreement
negotiations, which could prevent the use of compulsory licences, require data exclusivity and allow patent
extensions. MTAAG+ is concerned that medicines may become unaffordable if Malaysia joins this trade
agreement.114
Patent laws affect access to medicines for a broad range of conditions for which many people living with
HIV also require treatment, such as hepatitis C virus, heart disease and cancer. The Foundation for Consumers
stated that this issue is starkly represented by the situation in access to hepatitis C treatments.
90 percent of people who use drugs in Thailand are living with hepatitis C, but the treatment costs $30,000 per
year. People are having manageable HIV disease but are dying from hepatitis C because they lack access to this
treatment. It is a curable disease.115

Jon Ungphakorn, Commissioner
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9. Additional issues

Dame Carol Kidu, MP, Papua New Guinea

9.1 Discrimination
Participants noted the importance of access to effective legal redress for discrimination. Participants shared
success stories in challenging discrimination through legal mechanisms in Vietnam (education) and Sri Lanka
(employment). In China, legal challenges to discrimination have been unsuccessful, although but there has
been some success through campaigning and negotiation.
Yunnan University Legal Aid Centre described China’s first employment discrimination case, which was
litigated in 2010. The case involved an applicant for a teacher’s job was denied employment by the education
bureau due to his HIV status. A second, similar case involving an applicant for a teacher’s job also arose in
2010.116 In each case, the discrimination claims against the education bureau were unsuccessful.
There is a regulation against discrimination in China, which should mean that everyone can apply for all
jobs. According to the Constitution, everyone has equal rights. The employment law also states that people
generally have an equal right to work and there must be no discrimination on the grounds of infectious
disease. However, the health standards for public servants state that HIV-positive people are not qualified.
Local or departmental regulations are still applied to deny rights of people with infectious diseases, such as the
health check for public servant that reject persons with a sexually transmitted disease or HIV. Others, such as
people in hotels or entertainment places, are also denied the right to work.117
Another discrimination case arose in China in 2008, involving accident insurance. A person living with HIV
was excluded from eligibility for accident insurance. Although the court case was unsuccessful, a public
campaign led to the agreement of the Insurance Association of China to require insurance companies to
include people living with HIV in insurance contracts. According to the Asia Pacific Council of AIDS Service
Organisations, important lessons from this case were:
(i)

The advocacy campaign inspired people living with HIV to be aware of and use legal tools to protect their
rights.

(ii) Involvement of people living with HIV and other HIV affected communities was crucial in actions that impact
on their rights.
(iii) Public opinion could be swayed and support given when people realize that people living with HIV were
unjustly discriminated against. Involvement of legal professionals and the media was significant in bringing
about change.
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A Sri Lankan official stated that the Ministry of Health has become more responsive to complaints of
discrimination in provision of health services. 118 Sri Lanka’s first HIV workplace discrimination case was
recently filed in a Labour Court. The person challenged his dismissal from employment and the case was
successful. The Positive Women’s Network, Sri Lanka, stated that discrimination by health care workers still
occurs. In one case, a woman with HIV was not given a hospital bed, but instead was required to sleep on
paper on the floor. 119

9.2 Migration and the rights of foreign workers
CARAM Asia120 raised concerns about discrimination experienced by overseas foreign workers. There are few
legal protections for foreigners working in the Middle East or in Asian countries that host foreign workers
such as Malaysia and Singapore. For example, Singapore has a policy of mandatory testing of all work-permit
holders. Non-Singaporeans found to be HIV-positive are be deported with little regard to counselling and
access to treatment.121 According to CARAM Asia:
Foreign workers are often not treated as full human beings. Foreign workers are subject to mandatory HIV
testing before they leave, and must undergo HIV testing again to retain status. No counselling or referral to
support services is offered and the results are not confidential. Deportation can happen without notice, so
that the worker misses their final wage payment. The reason for testing is punitive not health based, and they
are treated like criminals, arrested and deported. Once they return home they face stigma and discrimination.
CARAM Asia explained that bilateral Memoranda of Understanding between countries often contain the
mandatory testing conditions and recommended that new agreements be drafted that prohibit mandatory
testing.
Palitha Vijaya Bandara, a person living with HIV from Sri Lanka, recounted his personal experience:
As a migrant worker, when my employer found that I was HIV positive I was kept in my room for 10 days in
Saudi Arabia without being told why I was being detained. Two hours before my flight I was told that I had to
be sent home because I was HIV positive. All that I knew about HIV was that AIDS is deadly.
The International Seafarers Action Center122 explained that the Philippines relies heavily on remittances
and provides one third of the world’s seafarers. Since 1998, the law has prohibited mandatory HIV testing
and discrimination. However, a memo from the Department of Labour excludes seafarers with a sexually
transmitted disease from all health and pension benefits.
We had a case where a seafarer who had HIV was able to work on a vessel, but sustained a HIV-related
opportunistic infection. He was repatriated on medical grounds but died. Initially, his widow was able to get
a death benefit and his orphan children received a pension. However, the Supreme Court ordered the widow
had to repay the death benefit because the seafarer failed to disclose his HIV status before he was employed
and because the infection was not as a result of a blood transfusion. Discrimination affects individuals and
their families. If a seafarer is discovered to have HIV he can be dismissed without pay and he will not be entitled
to medicine or a pension.
Empower Foundation, Thailand, raised concerns in its written submission about the vulnerability of
undocumented migrant sex workers. The New Zealand Prostitutes Collective also raised concerns regarding
the legal status of migrant sex workers in New Zealand. Migrants are unlikely to disclose that they are sex
workers as this may result in deportation. This drives this element of the sex industry underground and away
from HIV services.
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9.3 Access to justice and the role of legal services
There is emerging awareness of the importance of access to legal services, including legal aid and education
about legal rights, as an important element of an enabling environment for HIV responses.
Legal and advocacy services that provide access to the justice system are very limited in Asia and the Pacific.
There are a few examples of services that provide targeted legal aid and community legal education for
people living with HIV and key populations vulnerable to HIV, e.g. Community Legal Aid Institute (LBH
Masyarakat)(Indonesia), PT Foundation/MAC Legal Clinic (Malaysia), Lawyers Collective HIV/AIDS Unit (India),
Korekata AIDS Law Center (China), Yunnan University Legal Aid Center (China), Center for Consulting on Law
and Policy in Health and HIV/AIDS (Vietnam), USAID Health Policy Initiative (Vietnam), the Forum for Women,
Law and Development (Nepal) and the HIV/AIDS Legal Centre (Australia).
In its submission, the International Development Law Organisation (IDLO) argued that laws have little impact
if confidential, timely and affordable redress is not accessible. To improve access to justice, key HIV-affected
populations need quality and affordable legal services:
HIV-related legal services may be delivered in a variety of settings, for example in conjunction with HIV
prevention, treatment, care and support services, in conjunction with other legal services addressing other
needs (not necessarily HIV-related) or on a stand-alone basis. HIV-related legal services empower communities
to utilize the tools and protections provided by legal frameworks, and help to bridge the gap between laws
and their implementation. Quality legal services can obtain better outcomes for clients and communities,
and generate data for appropriate law and policy reform.
IDLO also highlighted the following legal service issues:
•
People lack awareness of their rights under the law.
•

Lawyers lack sensitivity and awareness of the law relating to HIV.

•

Legal aid services are often stretched beyond capacity under their regular workload. As compared to the
health sector, the justice sector is often very poorly equipped to address HIV-related issues.

9.4 The relationship between culture, religion and enabling legal
environments
A theme running throughout the Regional Dialogue was the influence of culture and religion on legal
frameworks. Particular concerns were raised about the negative impact of some conservative Christian
and Islamic influences on laws relating to sexuality and sex work. For example, LBH Masyarakat raised the
concern that Muslim hardliners are using religious and morality arguments against sexual minority groups
in Indonesia.123
The Pacific Islands AIDS Foundation submitted that cultural resistance to human rights concepts obstructs
reform of public health laws.
In the Pacific islands community, some interpretations of the Bible took precedence over others. HIV-positive
gay men were perceived to have behaved in irresponsible and immoral ways. The view that people living with
HIV had waived or forfeited their human rights and therefore did not deserve equality became connected
to the popular conceptualisation of HIV as the “sinner’s disease”. These views are still common in the Pacific
region, and are linked to the ways some Pacific island country leaders continue to disregard and downplay the
importance of addressing human rights issues.
We provide the evidence base for a human rights approach, but political leaders have to be responsive to
local chiefs and religious leaders. Human rights can complement local cultures, including Christian values.
Colonialism in the Pacific was so successful that most of what we hold as our traditional cultures was actually
put to us by our colonial leaders. We need to persuade leaders that it is okay to move forward now there is
evidence in a human rights approach.124
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Ricky Gunawan, LBH Masyarakat, Indonesia.
Laitia Tamata, PIAF.

Dialogue participants
Commissioner Dame Carol Kidu who is Minister for Community Development of Papua New Guinea,
observed:
What is described as ‘culture’ is really an interface between tradition and modernity, colonialism, missionization
and many other things. In Papua New Guinea, culture is stated as an obstacle to moving forward, for example
that homosexuality did not occur traditionally – yet we know otherwise. This is the myth that is being
portrayed from the political arena because of fear of backlash from Christian doctrine, rather than looking at
Christian principles. The major argument we face is that the law of the country has to answer to a higher law
that is interpreted according to a strict doctrinal approach. In fact, the legal environment in terms of police
sensitisation is moving faster than law reform.
ACHIEVE described the role of religious interests in opposing anti-discrimination and reproductive health
laws in the Philippines:
The bullying tactics of the Catholic Church is taking a toll on us. The ferocious opposition of the Catholic
Church to the Reproductive Health Bill, which includes issues related to access to condoms, has also impacted
on HIV prevention work.125
Justice Shiranee Thilakawardhana, Sri Lanka, agreed that traditions and religion are barriers to attitudinal
change, but noted that culture is dynamic. A sensitised judge delivered the Naz Foundation judgment in
India that decriminalised homosexuality in Delhi. The lesson from this experience is to give education, skills
and tools to police and judges to address prejudices and achieve change.

Closing remarks: Jon Ungphakorn, Commissioner
25 years since we have had the epidemic in Asia there is still so much stigma and discrimination but at the
same time we have the evidence on how to deal with the epidemic successfully and reduce the harm that
occurs. Evidence can be used to show that stigma and discrimination is suffered by different groups and this
affects the whole of society, it affects the health of everyone in society. Evidence needs to be used by the
Commission to drive home to governments that this is a practical issue, not an ideological issue. It will affect
the health of everyone. I have learnt that people should be allowed to choose their own gender, in every
country. Sometimes laws that have good intentions have very bad results, such as anti-trafficking laws. Laws
that are supposed to decriminalise drug use but introduce mandatory treatment also have caused a lot of
harm, and we need to use intellectual property laws to ensure treatment for hepatitis C.

125

Maria Lourdes S. Marin, ACHIEVE (Action for Health Initiatives), Philippines.
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Closing remarks: Hon. Michael Kirby, Commissioner
Seven lessons from the Asia Pacific Regional Dialogue:
1. The need for evidence-based responses. The founding of policies and strategies on empirical evidence is
of fundamental importance.
2. The HIV paradox and rights-based approaches. Law can make a difference – protecting the rights of
vulnerable populations secures their attention to self-protection and is an effective approach. In the case of
people who use drugs, HIV rates are much lower in countries that have harm reduction approaches in place.
3. We need to highlight the economic costs and benefits. There are costs involved in failing to act, such as
impacts on the workforce as people become unable to work due to HIV.
4. Law can be a hindrance and a help to successful HIV responses.
5. The importance of effective communication. We need to learn how to appeal to uncooperative audiences
and enlist the support of thought leaders. Sometimes we need to learn to turn a blind eye to bad laws (as in
Singapore and Malaysia) and find interim solutions.
6. We need to keep up the sense of urgency. Media interest in HIV and human rights has reduced but we
need to keep up the pressure – the lives of millions are at stake. We must not be passive.
7. The need for strategies of hope and confidence. We need to observe a confident approach to the mandate
of the Global Commission, despite the many obstacles.
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Annex III Legal systems of Asia and the Pacific
The legal systems of the region are highly diverse. Broadly, there are four major legal systems: civil law,
common law, religious law and customary law. Each country is unique and may combine elements of these
four categories.
In civil law systems, the central sources of law are codes enacted by legislatures. Civil law is influenced by
French and German civil codes. Civil law applies in Japan and the former French colonies of the Mekong
sub-region, New Caledonia and French Polynesia. Socialist law is an adaptation of civil law that applies in the
communist countries of East Asia (Vietnam, Lao PDR, China). Chinese law is a mixture of civil law and socialist
law.
In common law systems, law is made through a combination of decisions of judges (“case law”) and legislation
enacted by parliament. Common law systems operate in the former British colonies including Australia, India,
Pakistan, Bangladesh, Fiji, Hong Kong SAR (China), Solomon Islands, Samoa, Tonga and Papua New Guinea. In
addition to these countries, others have adapted the common law system into a mixed system e.g. Sri Lanka.
India follows a mixture of common law and customary or religious law. Separate personal law codes apply
to Muslims, Christians and Hindus.
The Pacific island countries and territories adopted legal systems from British, French or American colonisers.
Some also adopted legislation from Australia or New Zealand. In most Pacific island countries customary
law systems operate that incorporate norms and values based on pre-colonial customs and traditions.
Customary law is often more important than state law in resolving local disputes, particularly in rural and
remote communities.
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