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Regional data88 reveals that there are 1,400,000 adults and children living with HIV in the region. Around 
4000 children were newly infected with HIV in 2009, but it appears that new infections among children are 
declining in the region.89

7.1. Laws

The age of majority in Latin American countries is 18 years old. In some cases, for example, if a minor wants 
to get married, emancipation enables them reach the age of majority earlier.90 Minors are under guardianship 
of parents or legal representatives, which means that they cannot receive medical assistance without prior 
authorisation.    

Some countries in the region, in order to rectify the above situation where minors cannot receive medical 
help without prior consent of their guardians, have amended their legal framework regarding the age of 
access to health services, recognising the rights of minors to privacy and confidentiality, especially in cases 
involving sexual health.  

•	 In Venezuela the Organic Law for the protection of children and adolescents, states that adolescents 
over 14 years of age have the right to seek and receive health care services without authorisation from 
their parents or guardians.91  

•	 Argentina’s law recognises that minors at age 14 have access to confidential contraceptive services.92  

•	 Chilean law specified that in order to access sexual and reproductive health services, minors after 14 
years old do not need a prior permission from their parent or guardian.  This law was challenged before 
the Constitutional Court, and the Court’s ruling stated that State’s actions on sexual and reproductive 
health (such as the disputed provision) do not contradict the right of parents to educate their children.93  

•	 The recently adopted Guatemalan law provides for access to contraceptives for everyone including 
adolescents.94    

•	 In Mexico, the Ministry of Health established a programme on prevention of teenage pregnancy. Its 
main interventions are directed at promoting awareness among health service providers about the 

88   UNAIDS, Report on the Global AIDS epidemic (2010) Annex 1 Central and South America.
89   Ibidem
90   Family Code, Article 352 (Panama)
91   Organic Law for the Protection of Children and Adolescent (1998) (T), LOPNA, Article 50 (Venezuela)
92   Reproductive Health and Responsible Procreation Law, Law 13.066 (May 28, 2003) (Argentina)
93   Ministry of Health (2007), Supreme Decree 48: Approves establishing national standards regulation of fertility.  
94   Law on Universal and Equitable Access to Family Planning Services (Guatemala)

7. Children and young people



24

importance of their role in the prevention of unintended pregnancy, STIs and HIV; and their obligations 
to provide friendly sexual and reproductive health services to adolescents, with full respect for their 
sexual and reproductive rights. The programme also promotes family planning and guarantees the 
provision of emergency contraception (ages ten to 19 years old).95  

•	 The National Strategy for Sexual and Reproductive Health of Adolescents in Nicaragua recognises the 
ability of adolescents to decide freely and autonomously about their sexual and reproductive health.96

•	 The National Plan of Public Health 2007 – 2010 in Colombia recognises adolescents and young people 
as subjects of rights and tend to their sexual and reproductive health, with the assumption that it is a 
complete physical, mental, spiritual and social condition.97  

Despite these significant advances, some countries have inconsistent legislative and policy frameworks, 
and gaps in linking human rights of minors with effective HIV response.98 In Chile and Paraguay, the age of 
sexual consent is unequal for heterosexual and homosexual youths: it is 18 for homosexuals and 14 or 16 for 
others. In Paraguay, teenage girls can have consensual sex with a male from the age of 16, but there is no 
minimum age for teenage boys to have consensual sex with women. A Peruvian lawyer indicated that there 
is a problem in the region regarding the age of sexual consent - the law considers sexual relations among 
adolescents as felony rape.99

7.2. Law enforcement practices and public health impact

During the International AIDS Conference in Mexico City in 2008, Ministers of Education and Health from 
Latin American and Caribbean countries adopted a “Declaration on Prevention through Education” to make 
quality sexuality education available in their countries. The Declaration pledges to implement intersectoral 
strategies, comprehensive sex education, sexual health promotion, including prevention of HIV and STIs, 
integral sexual education with the human rights perspective including ethical, biological, emotional, 
social, cultural and gender aspects, as well as issues relating to diversity, sexual orientation, and identity. 
The countries that signed the Declaration promised to update the contents and methodologies of their 
educational curricula for inclusion of comprehensive sex education before the end of 2010. By 2015, the 
countries pledged to adopt training programmes for teachers, incorporate the contents of the new curricula 
for comprehensive sexuality education, ensure that health services are youth friendly and provided with full 
respect for human dignity, ensure effective access to STI and HIV counselling and testing, comprehensive 
care of STIs, and provide education on condoms, counselling about reproductive decisions, HIV and drug 
and alcohol dependence treatment100. 

Even though legislation has incorporated sexuality education in some countries of the region, there are still 
countries with prohibitive, or nonexistent legislation regarding sex education. Although HIV, STI and teenage 
pregnancy prevention are considered crucial in health programmes, the education system of some Latin 
American countries focuses on and promotes abstinence-only based interventions among adolescents in 
government sexual education programmes.101

Only Argentina, Brazil and Mexico, report condom distribution and/or access to condoms in secondary 
and high schools for students between 15 and 17 years old. In Guatemala the manual “As teenagers for 
teenagers, reproductive health manual”, which explains in detail topics such as masturbation, homosexuality, 

95  Report 2007-2009, A Mexico appropriate for Children and Adolescents, available at http://portal.salud.gob.mx/sites/salud/
descargas/pdf/difusion/informe_COIA-2007-2009.pdf 
96  National Strategy on Sexual and Reproductive Health (2008), (Nicaragua), available at http://www.unfpa.org.ni/files/
titulo/1296588897_ENSSR%202da.%20version.pdf 
97   Ley 1122 de 2007 y el Decreto 3039, por el cual se adopta el Plan Nacional de Salud Pública 2007-2010, (Colombia).
98   Gestión y avances en el sector salud Un panorama de América latina y México. XIV Congreso de Investigación en Salud Pública 
Cuernavaca Morelos, 4 de marzo de 201, Mtro. Héctor Sucilla  Centro Nacional para la Prevención y Control del VIH (México)./SIDA
99      Beatriz Ramírez, PROMSEX, Peru.
100   First Minister of Health and Education’s Meeting to Stop HIV and STI in Latin America and the Caribbean: “Prevent with 
Education” available at http://data.unaids.org/pub/BaseDocument/2008/20080801_minsterdeclaration_es.pdf
101      HIV Law, Article 8 (Paraguay)
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bisexuality, contraceptive use, sexual intercourse and condom use, was taken out of the curriculum. The 
Minister of Education decided that that the manual’s content was excessive, and did not comply with the 
country’s sex education policy102

Lack of participation of young people in the design and implementation of HIV programmes, lack of sufficient 
protection of young people’s sexual and reproductive health rights, and the absence of programmes 
specifically tailored for adolescents and young people living with HIV, were raised as significant gaps in HIV 
programming in Brazil by the National Network of Teenagers and Young People Living with HIV and AIDS.103 

102     Instituto de Estudios de la Mujer “Norma Virginia Guirola de Herrera”- CEMUJER (2003) available at          http://www.angelfire.
com/il/cemujer/notisasex2.html
103     Kleber Fabio Mendes, Rede Nacional de Adolescentes e Jovens Vivendo  com  HIV e AIDS, Brazil.



26

8.1. Laws

In the past, most countries in the region had HIV-specific laws criminalising HIV non-disclosure, exposure, 
and transmission. These laws have undergone changes due to pressure from civil society and activists, and 
bolstered by the UN recommendations that general criminal law, and not HIV-specific law, be used in cases 
of willful HIV transmission. Consequently, criminalisation of HIV transmission has been eliminated from most 
HIV-specific laws. However, prosecution for HIV non-disclosure, exposure or transmission is still possible by 
applying general criminal law provisions or public health laws. Prosecutions can be based on provisions 
related to endangering person’s health, public health, public security, or collective security. In most Latin 
American countries specific mention of HIV has also been removed from public health laws104. 

Some examples of national laws that directly or indirectly criminalise HIV non-disclosure, exposure, and 
transmission are the following:

•	 In Chile, “dissemination of pathogens in order to produce a disease” is punishable by imprisonment and a 
fine.105 Malicious spread or facilitation of the spread of a disease is punishable by imprisonment from 
three to eight years.

•	 In Panama, the punishment for spreading a contagious disease is from ten to 15 years in prison.

•	 In Peru, a person who knowingly spreads dangerous or contagious disease shall be punished by 
imprisonment from three to ten years. In case of serious injury or death of the affected party, and if the 
source of the infection is proved, the penalty shall be from ten to 20 years imprisonment.106

•	 In Colombia, according to the criminal code,107 if after being informed about his/her HIV or Hepatitis B 
status, a person engages in practices, which can contaminate another person, or donates blood, semen, 
or organs, s/he shall be liable to imprisonment for three to eight years. This particular definition goes 
beyond the intent to cause harm, but penalises reckless behaviour.108

Brazil, Chile, Colombia, Cuba, Ecuador, Honduras, Panama and Uruguay, may also prosecute HIV non-
disclosure, exposure and transmission using offence under the concept of: “endangering public health by 
violating health regulations issued by the authority.” Brazil, Bolivia, Colombia, Ecuador, Panama, and Peru, punish 
intention to “cause an epidemic.”  Bolivia, Brazil, Ecuador, Guatemala, Mexico and Panama, can also use “danger 

104    UNDP-IAPG (2010) Comparative Legislation HIV in Latin America and the Caribbean: From a Human Rights perspective.
105   Section 316, Crime Code, Offences and Summary Offences against Public Health (Chile) 
106   Section 289, Crime Code, Crimes against Public Security/ Public Health (Peru)  
107   Section 368, Crime Code, Crime against Public Health (Colombia)
108   Section 370 and 371, Crime Code, Crime against Public Health (Colombia)

8. HIV non-disclosure, exposure and transmission
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of exposure” or “spread of venereal infectious or dangerous diseases.”109

All HIV-specific laws require people living with HIV to inform their sexual partners of their status; in some 
cases this obligation extends to health care workers (doctors, nurses, dentists, etc.). A Colombian decree 
authorises health care workers to disclose the HIV status of a person if they consider that person to be at risk 
of infecting their spouse, life partner, partner or offspring.

8.2. Law enforcement practices

According to Associacao Brasileira Interdisciplinar de AIDS, Brazil may serve as a hypocritical example of 
the use of criminal law in cases of HIV exposure.110 Despite the fact that it does not have specific mention 
of criminalisation of exposure or transmission of HIV in its criminal code, the law can still be interpreted 
as including this offence. Since 2000, Brazilian jurisprudence has considered consensual sexual activity of 
a person living with HIV, without a condom and without revealing his/her HIV-status, whether or not HIV 
infection occurs, as manslaughter or an attempted homicide by insidious or vicious means. This interpretation 
has received endorsement from investigators, prosecutors and judges and at least ten convictions in three 
Brazilian states have been recorded.

Brazil’s criminal justice system has also interpreted sexual transmission of HIV as (a) serious bodily harm as a 
result of transmission (Article 129, second paragraph Penal Code), (b) injury resulting in death (Article 129, 
third paragraph Penal Code), (c) attempted homicide, or (d) manslaughter. Exposure to HIV may be seen as a 
crime that endangers the life or health of others (Article 132 of the Penal Code).

In one Brazilian case, the family of a man who died from AIDS filed a suit against a female former sex worker. 
The accusation was based solely on witness statements (the man alleging that he had been infected by 
the accused, the victim’s ex-wife, the victim’s brother, the victim’s cousin and the sister of the accused). The 
investigation testified to the death of the victim and stories of betrayal by the accused and infection of other 
men. The woman was convicted of injury resulting in death. There was no presentation of technical evidence 
based on scientific data that confirmed the transmission of the virus. The proof of intent to injure and proof 
of causal links between the two were not thoroughly examined; despite reasonable doubt, the accused was 
sentenced instead of being acquitted.

In this case, the Brazilian criminal justice process failed to meet the technical requirements of establishing a 
criminal offence. As participants at the Regional Dialogue indicated, this broad application of criminal law 
violates the constitutional principle of presumption of innocence, due process, legal defence and the right 
to be heard.

8.3. Public health impact

It was pointed out during the Dialogue, that by engaging in sexual relations without a condom, a person 
living with HIV is not necessarily acting with the intent to endanger, harm or transmit STIs, serious illness 
or HIV, nor do they necessarily have the intent to kill. The legal assertion that people living with HIV, by 
engaging in sexual relations without a condom, intend to commit a criminally reprehensible act represents a 
discriminatory act by the State. It stigmatises persons living with HIV as criminals and danger to society. This 
image of persons living with HIV as potential criminals is frequently supported by popular media.111

The laws and practices described above criminalise people living with HIV. These policies dehumanise 
people living with HIV, interpreting sex without a condom as equal to the intention to transmit HIV. They 

109   UNDP-IAPG (2010) Comparative Legislation HIV in Latin America and the Caribbean: From a Human Rights perspective
110   Information in this section was submitted to the Global Commission on HIV and the Law by Marclei da Silva Guimaraes on 
behalf of Associacao Brasileira Interdisciplinar de AIDS.
111   A recent publication in Mexico stated that, “950 people with AIDS have abandoned their treatment. They roam around and are a 
risk to the population, reported the head of the Department of Prevention and Control of Human Immunodeficiency Virus (HIV) or AIDS. He 
reported that these people are hiding from the health authorities and continue spreading the disease.” 7 March, 2011, available at www.
reygal.com.mx/wordpress/?p=280
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push people away from health care services, marginalise persons living with HIV and increase stigma and 
discrimination against them. Criminalisation of HIV exposure and transmission generates a huge negative 
impact on HIV prevention and treatment by creating disincentives to testing, since not knowing one’s status 
is an absolute defence against the crime of intentional transmission. As Regional Dialogue participants 
mentioned, it is inappropriate, inadequate and ineffective to use the criminal law as a tool to inhibit or 
modify sexual practices.



29

9.1. The law and law enforcement practices

All Latin American countries have signed or ratified major human rights treaties and conventions. However, 
in many instances courts seldom enforce these human rights, whether due to ignorance or lack of training.

As per most constitutions in the region, all persons have the right to access to health services, as a part 
of the right to the enjoyment of the highest attainable level of physical, mental and social wellbeing.112 
Every person has the right to work, protection against unemployment, and protection from discrimination.113 
However, in reality there are laws and policies that limit and restrict these rights as they apply to people living 
with HIV; and many of these proclaimed rights are not fully implemented. As Regional Dialogue participants 
mentioned, there is a need to initiate discussion regarding the non-implementation of laws affecting people 
living with HIV in the region. 

Dialogue participants repeatedly raised the non-implementation of the elemental right to equality when 
providing health services to people living with HIV. Direct and indirect discrimination was reported in health 
centres and educational facilities.114 In addition, there are laws and policies that on their own constitute 
discrimination against people living with HIV or perceived to be living with HIV.  

Compulsory HIV testing: Several countries of the region require mandatory pre-marital HIV testing. For 
example, in Panama, there are requirements of compulsory diagnostic tests for STIs including HIV in order 
to get married. However, in order to mitigate the impact of this article, the Ministry of Health explains that 
the authorised officer has discretion not to ask for the laboratory results, but should verify that the couple is 
aware of these results. A positive HIV test result is supposedly not an impediment to marriage. The Ministry of 
Health Prenuptial Health Certificate Form is to be completed and signed by a qualified physician and by the 
groom and the bride as acknowledgement of the results.115

In Honduras, according to Decree No. 147-99, HIV testing is required as a prerequisite for marriage. In the case 
of a pre-existing union, such tests may be performed as a request of spouses if there is a suspicion that the 
other may be infected, in which case a practice test would be mandatory.

Dialogue participants underlined that these practices do not protect people from HIV (as HIV may not be 
immediately detectable, and thus remain undetected by the test), but create a false sense of security, and 

112   Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights “Protocol 
of San Salvador”, Section 10
113   Universal Declaration on Human Rights, Section 23
114   Sergio Vásquez, Ombres Association, Guatemala.
115   Law3, “About Human Immunodeficiency Virus, Acquire Immunodeficiency Syndrome and STIs”, Section 6, paragraph 6. 

9. Discrimination in health care, employment and 
access to health services
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violate the rights of people living with HIV to autonomy, integrity of a person, and the right to form a family.

Employment discrimination: Despite Venezuela’s well-developed legislation related to HIV, discriminatory 
practices are reported in the employment and health care spheres. 

For instance, despite a prohibition of discrimination in relation to the workplace, occurrences have been 
reported, especially at the pre-hiring stage, when employers ask candidates to submit to an HIV test. 
Particular contexts within which HIV-positive people cannot find employment include private security firms 
and health care.116 It was reported that employment discrimination against people living with HIV persists in 
the Dominican Republic as businesses ask for an HIV test before signing a contract with a candidate.117 The 
Network of People Living with HIV in the Dominican Republic made a strong call to look for mechanisms that 
will help ensure rights to access HIV prevention and treatment services in the work place. The REDVIHDA and 
REDBOL Foundation have undertaken several legal actions in order to protect employment and educational 
rights of people living with HIV in Bolivia.  

Access to health services: One participant drew the attention of the meeting to homeless people, who 
represent 3.5% of HIV prevalence in some areas of Bolivia.118 This section of society is often forgotten and 
does not receive health care and necessary treatment, as well as other components of the right to health, 
such as housing, food and social assistance. 

It was also mentioned that HIV laws in the region have many gaps in relation to mandating health care 
providers to preserve a patient’s confidentiality and making them responsible and accountable for non-
consensual disclosure of patient’s diagnosis. Non-consensual disclosure not only violates a patient’s right to 
privacy, but may also subject that patient to discrimination, stigma, abuse and violence.

Access to essential medicines: The majority of countries in Latin America provide their citizens with free ART 
with the assistance from the Global Fund to Fight AIDS, Tuberculosis and Malaria (GFATM). However, gaps do 
exist. Civil society representatives made reference to important issues such as access to healthcare services 
in rural communities. According to a participant from the Building HIV Alliances in the Rural World in Central 
America,119 people living with HIV in rural communities have to travel great distances to get their therapy, 
which is a vastly different experience from that of urban dwellers. In Colombia, rural communities do not 
have access to HIV testing and doctors in rural areas do not have sufficient training.

In Peru, a 2008 audit of the health system, uncovered problems with access to drugs.      According to study 
results, frequent stock-outs of ART affected more than 60% of the health service units.120 The supply chain of 
drugs in the country is designed in a very complex manner, resulting in delays in drug distribution from what 
could be 3 weeks to up to 7 months. 

LLAVES Foundation of Honduras121 reported that only first-line ART is available in the country. There are no 
diagnostic laboratories to measure the effectiveness of treatment.

According to a representative from Ecuador, civil society organisations in his country have undertaken legal 
action in order to achieve uninterrupted access to essential medicines. This action unfortunately did not 
result in immediate success. The Association for the Defense of Life in Ecuador122 appealed to the court 
challenging Ministry of Health actions resulting in shortage of ART supplies. The judge in the case accepted 
claimants arguments and ordered the Ministry of Health to solve the problem with stock-outs and make 
the medicine available within 15 day of the date of the decision. However, after two months the problem 
persists. The Constitution establishes that if a judge ruling is not observed, the same judge can order the 
dismissal of the government official that has not complied, but this also did not happen.   In order to solve 
the problem, the organisation decided to appeal to the Inter-American Commission on Human Rights.

116   Jesús Rondón, ASOVIDA, Venezuela.
117   Ramón Acevedo, REDOVIH+, Dominican Republic.
118   Juan Carlos Rejas Rivero, Bolivian network of people living with HIV (REDBOL), Bolivia.
119   Amarili Mora, Building HIV alliances in the rural world in Central America Project, Nicaragua.
120   Luisa Fernanda Cordova, Ombudsman Office, Peru.
121   Rosa Amelia González, LLAVES, Honduras.
122   Santiago Jaramillo, ASOVIDA, Ecuador
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According to the NGO ASOVIDA from Venezuela, in 1999 the Supreme Court of Justice ordered the state to 
provide free ART and medicines for opportunistic infections and specialised tests, for all people living with 
HIV in the country. Nevertheless, that order has not been fully implemented. In 2010 and 2011 alone, seven 
cases of stock-outs of ART have been reported, amounting to violation to the right of health.123

Indeed, countries in the region do their best to use flexibilities allowed by the current global intellectual 
property regime – the Trade-related Aspects of Intellectual Property Rights (TRIPS) Agreement – in order 
to provide their population with access to affordable generic versions of ART. As mentioned during the 
Regional Dialogue, in Ecuador124 intellectual property laws do not need to constitute limitations on access to 
medicines – there is a public policy that a compulsory license can be issued, if it is in the interests of society.

In October 2009, the President of Ecuador signed a decree allowing compulsory licenses in this country. The 
President justified his decision based on the guarantee of the right to health in the Ecuadorean Constitution, 
as well as Article 31 of the TRIPS Agreement and the Doha Declaration on Public Health. In April 2010 IEPI, 
the Ecuadorean intellectual property office granted its first compulsory license for the ART combination 
lopinavir/ ritonavir, to Eskegroup, a local distributor for the Indian generic pharmaceutical Cipla. The 
compulsory license is valid until 30 November 2014 (the date of patent’s expiration).

As a participant from Brazil mentioned, Brazil has a policy that guarantees people the right to essential 
medicines. Cost of therapy is financed from the national budget without grants from the GFATM. 200,000 
people have access to treatment in Brazil, and 71 of the generic drugs have compulsory licenses on them.125 
This accomplishment required bold actions on the part of Brazil’s leaders, including the signing of Presidential 
Decree 6108, declaring the annulment of a patent on Efavirenz of Merck, Sharp & Dohme, based on the need 
to protect public interest. Efavirenz was at that time the most widely used HIV drug in Brazil with 75,000 
people using it.126

Dialogue participants talked about many proactive petitions, litigation and other methods used by civil 
society to ensure access to essential medicines and use of TRIPS flexibilities, and fighting against unfavourable 
for public health free trade agreements. 

In several Latin American countries, access to accessible medicine had been achieved as a result of legal 
actions undertaken in international organisations and courts. In the case reported by the representatives 
of Bolivia in 2002, the Inter-American Commission on Human Rights made a decision in favour of people 
living with HIV in Bolivia, acknowledging their right to access to ART. As a result, the government included 
guarantees of access to generic drugs in national legislation.127 The REDVIHDA and REDBOL Foundation in 
Bolivia has filed 23 complaints against the Ministry of Health to ensure the provision of ART.

9.2. Best practices and recommendations

Positive examples of anti-discrimination legislation and policies mentioned by the participants include the 
new Constitution of Ecuador, which not only mentions the prohibition of any discrimination including on 
the grounds of HIV and sexual orientation, but explicitly includes sexual health and reproductive health 
services being provided by the State. Other Constitutions like Brazil, Colombia, Mexico, Paraguay and Peru 
recognise the right of every person to decide freely and responsibly the number, spacing and timing of their 
children and to have the information and means to do so.

Regional Dialogue participants aforementioned litigation, and also direct lobbying and public education as 
a means to achieve improved access to essential medicines. One case was recounted by Germán Humberto 
Rincón Perfetti from Colombia,128 who reported that as a result of civil society lobbying and public pressure 

123   Written submission of Jesús Rondón Gallardo, Asociación por la Vida - ASOVIDA, Venezuela
124   Andres Ycaza, President, Ecuadorian Institute for Intellectual Property (IEPI), Ecuador
125   Dirceu Greco MD, Ministry of Health, Health Surveillance Secretariat, Brazil
126   ICEX, Spanish Foreign Trade Institute, Social and Economic Office, Embassy of Spain in Brasilia
127  Julio Cesar Aguilera Hurtado, REDVIHDA and REDBOL Foundation, Bolivia.
128   Written submission of Germán Humberto Rincón Perfetti, Colombia.
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in mass media, the Ministry of Social Protection managed to negotiate a considerable price reduction with 
Abbott Laboratories to reduce the price of Kaletra from US$ 3,000 to US$ 1,000 per person annually.

Dialogue participants recommended that training and education on human rights and non-discrimination 
for law students, lawyers, judiciary, public prosecutor’s offices, public defenders, and other government 
officials could have a strong impact on the effective implementation of the existing regulations, and would 
help in the mainstreaming of non-discrimination policies, and international human rights standards.
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10.1. Laws

HIV in prisons is a major concern for governments, especially in relation to tuberculosis and hepatitis co-
infection.129 Currently, Latin American countries have a low HIV prevalence in prisons, but considering the 
sub-standard conditions in many of its correctional facilities, this situation could rapidly change.130 Overall, 
most Latin American HIV laws include prisoners as a priority group, guaranteeing access to treatment, 
prevention, education and information, as well as prohibiting compulsory HIV testing. 

In Chile, HIV testing for prisoners is confidential and voluntary, requiring written consent and pre- and post-
test counselling.131 Guatemala treats prisoners as people in special situations, along with people living with 
HIV, and people in mental facilities.132 In Colombia, the law states that, “prisoners shall not be required to undergo 
laboratory tests to detect infection with Human Immunodeficiency Virus (HIV).”133 In the Dominican Republic134 
and Honduras “prisoners cannot be subject to mandatory testing, except those whose judicial process warrants, 
maintaining confidentiality of the result.” It establishes prisoners’ right to receive medical care in hospitals in 
conditions that do not impair their dignity or obstruct their treatment. Nicaragua135 ensures prisoners’ rights 
inherent in the human condition of people living with HIV. In their legislations, Costa Rica136 and Panama137 
have dedicated a chapter entitled “Rights and Care for prisoners” to ensure not only rights for prisoners, 
including the right to be attended by specialists and to get medication, but also obligations for custodians. 
Uruguay138 includes universal coverage of ART to all people with AIDS in both the public and private sector. 
There is also an agreement that provides medical care to detainees, including ART and viral load monitoring.

129   The Monitoring Centre for HIV and Prisons in Latin America and the Caribbean. See www.observatoriovihycarceles.org.  
130   UNODC-ILANUD (2008), Rapid diagnosis of HIV / AIDS in the penitentiary systems of Chile, Costa Rica, Ecuador, Guatemala and 
Dominican Republic. Prevention, Care, Treatment and Support Programme for people living with HIV / AIDS in Prison Systems in Latin America, 
available at http://www.unodc.org/documents/hiv-aids/publications/Diagnostico_Chile_Ecua._CR_Guate_y_Re._Dom_2008.pdf
131   Section 5, HIV Prevention Law, Number 19779 (Chile) 
132   Section 47, General Law to combat HIV and AIDS, and the promotion, protection and defence of Human Rights (Guatemala) 
133   Act 972 of 2005 to take measures by the Colombian state, to improve care of the population suffering from ruinous and 
catastrophic diseases, especially HIV/AIDS (Colombia) 
134   Act 55-93 (Dominican Republic)
135   Section 20, Act 238. Promotion, Protection and Defense of Human Rights related to AIDS (Nicaragua)
136   General Law on HIV / AIDS in the Republic of Costa Rica. ACT 7771 (Costa Rica)
137   General Law on STI, HIV and AIDS, Act 3, 2001 (Panama)
138   Resolution 171/1997 (Uruguay) 

10. Prisons
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10.2. Law enforcement practices

Regional Dialogue participants identified overcrowding and general unhygienic conditions in prisons, widely 
spread sexual and other violence, sub-standard or lack of access to health care services (including harm 
reduction measures such as condoms, needle/ syringe exchange, OST and drug dependence treatment), 
and interruptions in ART as the main problems in relation to HIV in prisons and detention facilities. 
Indeed, although many laws in the region mandate health care to prisoners living with HIV including ART, 
overcrowding, malnutrition and poor hygiene conditions do not guarantee adherence to medication.

A UNDP – IAPG study in several countries of the region demonstrated that prison authorities do not take 
all necessary measures, including adequate staffing, effective surveillance and appropriate disciplinary 
measures, to protect prisoners from rape, sexual violence and coercion. Just one country (Bolivia), provides 
condoms to prisoners as part of prevention programmes. Panama is one of the few countries that provides 
for compassionate early release of prisoners in the final stage of AIDS.139 

139  Other countries include Argentina, Chile, Colombia, Dominican Republic, Ecuador, Guatemala, Nicaragua, Paraguay, Peru, and 
Venezuela.
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“If we do not have laws that give an assured response to HIV, if our response is not based on human rights, 
humanitarian considerations, modern evidence and science, we are not going to have great progress in our work 
on human rights issues, on our efforts to eliminate all repression by the police or discrimination and stereotyping by 
general public of people living with HIV. 

We want a more egalitarian and just society. What is special is not what gives us rights. We have laws in our countries 
that have contradictions, we have to denounce these contradictions and change them. The law is not enough, but 
without law reform there is no progress. If we do not have enforcement power, punishing power, if we do not have 
the law on our side, progress will be slow. We have to fight dogmas and religious prejudice that endanger lives.   We 
have to talk about life, dignity and rights with our head held high because we are defending what is just and ethical.

Each one of the comments uttered at this Dialogue has great value and I will transmit each of your words to the 
Commission meetings in order for the Commission’s report to become a document that will have all the force a 
United Nations document can have.”

- Ana Helena Chacón Echeverría, Commissioner, Global Commission on HIV and the Law

Proposing concrete steps for follow-up to the Regional Dialogue, Maria Tallarico, HIV Practice Leader for 
UNDP Latin America and the Caribbean Regional Service Centre, concluded the meeting by thanking 
participants and reminding them that the meeting would greatly inform the Global Commission on HIV 
and the Law whose task was to listen to civil society and government experts and thereby develop its 
recommendations and report. She added that UNDP planned to follow up by supporting and working with 
ten countries to progress on issues discussed at the Regional Dialogue by 2012 with progressive expansion 
to work with 20 countries by 2015. The experience of law and its enforcement by civil society in this region is 
a good experience to share with the rest of the world, including lessons learned, good and bad experiences, 
achievements and disappointments. She pointed out that many of countries whose citizens were heard at 
the Regional Dialogue are leaving with plans for immediate and concrete actions and this was the added 
value of this process envisioned by the Commission.

11. Closing remarks
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Mario CutbertoLópez Rojas VIH…ctoria  A. C. Association Mexico Sexual Diversity

Aram Barra ESPOLEA –Drug Policy and Risk 
Reduction Program–HIV/AIDS 
and Gender Program  

Mexico Drug use and 
youth

Amarili Mora Nicaragua Rural and 
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Pablo Perel Supreme Court Buenos Aires Argentina
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AnaisMalbrand United Nations Development Program 
(UNDP)

Chile

Ruth Hernández United Nations Development Program 
(UNDP)

Dominican 
Republic
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Nara Santos United Nations Office against Drugs and 
Crime (UNODC)
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Daniel De Castro United Nations Development Program 
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LA1 Peru Julio César Cruz 
Requenes

Prosa Association

LA2 Mexico David Fernández Uribe Individual

LA3 Argentina Ignacio Maglio Huesped Foundation

LA4 Chile Ramón Gómez Roa Homosexual Integration and 
Liberation Movement(Movilh)

LA5 Costa Rica Alberto Cabezas 
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FundacionMundialDejameVivir 
en Paz (Global let me live in 
peace Foundation)

LA6 Dominican Republic Nairovi Castillo Trans andTransvestitesand 
Sex Workers Committee 
(COTRAVETD)

LA7 Venezuela JesúsRondón Gallardo Asociación por La Vida (ASOVIDA)

LA8 Honduras Sandra Antonia 
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better life of the Infected and 
Affected by HIV/AIDS in Honduras

LA9 Costa Rica Luis Gerardo Mairena 
Rodríguez

Michael Vasquez Foundation

LA10 Costa Rica Carlos Alfaro Villegas BITRANSG Association (Bisexuals, 
transgender and gays)

LA11 Nicaragua Silvia Martínez REDTRANS – BR Mosaico 
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LA12 Colombia Individual

LA13 Peru Luisa Fernanda Córdova 
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Attorney Generals Office Peru

LA14 Argentina Alejandro Corda IntercambiosCivil Association

LA15 Colombia Diego Leonardo Mora Radio Diversia Foundation

LA16 Honduras Letis Hernández Cruz National Association of people 
living with HIV in Honduras 
(ASONAPVSIDAH)

LA17 Panama Venus Tejada Fernández Panamenian Trans Association 
(APPT)

LA18 El Salvador María Isabel Villegas Christian Youth Association El 
Salvador

LA19 Panama Dulce Ana Latin American and the 
Caribbean sex workers network 
(RedTraSex)

LA20 Bolivia Julio Cesar Aguilera 
Hurtado

REDVIHDA and REDBOL 
Foundation (Bolivian Network of 
people living with HIV, Bolivia)

LA21 Nicaragua Martha Lorena 
Villanueva Villanueva

Nicaraguan Group of lesbian 
women (SAFO)
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LA22 Confidential Latin American and the 
Caribbean sex workers 
network(RedTraSex)

LA23 Argentina Mabel Bianco Women’s Studies and Research 
Foundation (FEIM)

LA24 Bolivia ADESPROC LIBERTAD 
GLBT

ADESPROC LIBERTAD GLBT

LA25 Nicaragua AngelSolval, Vanessa 
Morales, 

Amarilí Mora Building HIV alliances in 
the Central American 
rural World Project

LA26 Brazil Gladys Almeida 
/ GilvanNunes e 
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Grupo de Apoio à Prevenção à 
AIDS da Bahia

LA27 confidential

LA28 Guatemala Telma Sánchez Aguilar Friends against AIDSCollective
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Johana Ramírez
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NocheOrganization (OTRANS)

LA31 Bolivia Juan Carlos RejasRivero Un nuevo camino association 
(ASUNCAMI)

LA32 Confidential Latin America and the Caribbean 
Trans Association (REDLACTRANS)

LA33 Guatemala Joel 
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LA34 Brazil Marclei Da Silva 
Guimaraes
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INTERDISCIPLINAR DE AIDS

LA35 Brazil Marcela Fogaça Vieira ConectasDereitosHumanos

LA36 Honduras Rosa Amelia González Llanto, valor y esfuerzo (LLAVES)

LA37 Colombia MónikaGaleano Velasco Individual

LA38 Chile María Eugenia Calvin 
Pérez

EPES Foundation and Gender 
Equality in Health Observatory 
(OEGS)

LA39 Guatemala Sergio Vásquez “OMBRES”Association

LA40 Dominican Republic Ramón Acevedo Dominican Network of people 
living with HIV (REDOVIH+)

LA41 Mexico Mario CutbertoLópez 
Rojas

VIH…ctoria  A. C. Foundation

LA42 El Salvador Jaime Ernesto Argueta 
Medina

State attorney’s office for 
the defense of human rights 
(Procuraduría para la defensa de 
los Derechos Humanos)

LA43 Colombia ValentinaRiascos 
Sánchez

Santamaria Foundation
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LA44 Peru Rita del Rosario Rentería 
Ruiz

AGORA / Center for the 
promotion and defense 
of fundamental rights and 
generational studies 

LA45 Nicaragua Julio Cesar  Mena 
Espinoza

Nicaraguan Association of 
positive people living fighting for 
life ( ANICP +VIDA)

LA46 Dominican Republic Félix  Reyes National Network of Youth living 
with HIV/AIDS (REDNAJCER)

LA47 Honduras Claudia Spellmant 
Medina

TTT. REDLACTRANS Collective

LA48 Colombia OswaldoRada SENDEROS   ASOCIACION 
MUTUAL

LA49 Chile LukasBerredo y 
Fernando Muñoz

Movement for Sexual Diversity 
(MUMS)

LA50 United States of America Monica ArangoOlaya y 
Suzannah Phillips 

Center for Reproductive Rights

LA51 Italia Olga Lucía Pérez International Development Law 
Organization

LA52 Panama Juana Ramona Torres Mujeres con dignidad a vivirpor 
Panamá (Women with dignity 
living for Panama)

LA53 Nicaragua Confidential

LA54 Costa Rica Carlos Alfaro ASOCIACION BITRANSG

LA55 Brazil PERCEVAL NUNES DE 
CARVALHO FILHO

SOCIEDADE TERRA VIVA (STV)

LA56 Costa Rica José Jonás Hernández 
Cabalceta

ASOVIHSIDA

LA57 Nicaragua Johan  Alberto  
MayorgaOcampo

Individual

LA58 United Kingdom Ana Maria Bejar International AIDS Alliance

LA59 Dominican Republic Salvador E. Estepan A. Individual

LA60 Guatemala Carlos Roberto Valdes 
Barrios

PROYECTO UNIDOS –ASI-

LA61 Honduras Confidential

LA62 Paraguay Juan Godoy Arévalos Libertad y Unión de Choferes en 
Acción. (LUCHA). (Federación de 
Sindicatos de Trabajadores del 
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LA63 Uruguay Gabriela Olivera Secretaría Nacional de Drogas 
(National Secretariat on Drugs)

LA64 Costa Rica United Nations Office 
on Drug and Crime - 
UNODC

United Nations Office on Drug 
and Crime - UNODC
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LA65 Chile Leonardo Arenas Obano Coordinadora de ONGs de las 
Américas sobre SIDA, carcel 
y encierro- (COASCE) – NGO 
working with prisoners and AIDS

LA66 Nicaragua Ramón Eugenio 
Rodríguez González

Individual

LA67 Bolivia GraciaVioleta Ross 
Quiroga

Bolivian Network of people living 
with HIV

LA68 Colombia David Morales Alba, 
ComunicaciónPositiva

Positive Communications

LA69 Paraguay María José Rivas Vera SOMOSGAY

LA70 Honduras Confidential

LA71 Guatemala Iris Isabel 
LópezVelásquez

CONASIDA

LA72 Costa Rica Gustavo Chinchilla Individual

LA73 Colombia Luz Marina Umbasia 
Bernal

Colombian Civil Society 
Organizations

LA74 Peru Beatriz May Ling 
RamírezHuaroto

Centre for the Promotion 
and Defense of Sexual and 
Reproductive Rights (PROMSEX)

LA75 Guatemala Alma de León CIAT – ITPC

LA76 Brazil Paula Vita Decotelli LASER/DENSP/ENSP/FIOCRUZ – 
National School of Public Health

LA77 Bolivia Frank EvelioArteaga 
Flores

ObservatorioJurídico de VIH y 
Derechos, ComitéNacional de 
Acceso Universal para GBT y HSH 
(Legal Observatory on HIV and 
Rights, National Committee for 
Universal Access for LGBT and 
MSM)
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ANNEX III: Legal System in Latin America
The legal system in Latin America is based on written codes, known as Continental Legal System or Civil Law 
System; it is based on bylaws (regulations) coming from the Legislative and Executive Branch. These bylaws 
are interpreted and applied by the Justice Branch. 

The legal rule is generic, comes from the law and is applied case by case by the courts. The sources for this 
are the Constitution, law, customs, the legal act, and general principles of law and doctrine. 

Legal ordinance is hierarchical and graduated with the Constitution as the supreme rule of the State under 
which are all the other laws, bylaws, ordinances, government general dispositions, decrees, administrative 
acts, etc. 

In this Region the Civil, Penal, Legal, Family, Administrative, Health, Labor and Commerce Codes among 
others are the rule.
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