
GLOBAL COMMISSION ON HIV AND THE LAW
UNDP, HIV/AIDS Practice
Bureau for Development Policy
304 East 45th Street, FF-1180, New York, NY 10017
Tel: (212) 906 5132 | Fax: (212) 906 5023

High Income Countries Issue Brief:

Intellectual 
property rIghts and 
access to medIcInes

For the High Income Countries Dialogue 
of the Global Commission on HIV and the Law

17 September 2011
Oakland (CA), USA









 
 

Contents 
 

Acknowledgements .......................................................................................... 1 

Abbreviations ................................................................................................... 3 

1. Introduction ........................................................................................... 4 

2. WTO, TRIPS and Domestic Flexibility ..................................................... 10 

3. Post-DOHA Restrictions on Trade: TRIPS Plus and Trade and Investment 

Agreements; Enforcement of IPR ..................................................................... 23 

4. Approaches to Overcome IP-Related Barriers to Access to Medicine ..... 32 

 

 
 
 









4 

 

1. Introduction 
 
 
The human right to essential medicines is a derivative right from the rights to health and 
to life.1  Lack of access to medication to treat HIV and co-infections (e.g., tuberculosis, 
hepatitis C) can have deadly consequences for people and be devastating for 
communities.2  In stark contrast, recent evidence indicates that people living with HIV, 
who are treated with antiretroviral medicines (ARVs), have normal life expectancy even 
in the developing world.3  The vast majority of people in high-income countries are able 
to access ARVs, and medications for co-infections. However, even in high-income 
countries certain groups of the population may face barriers to accessing medicines, due 
to systemic and structural factors. Access to medicines in high-income countries 
implicates several human rights set out in international conventions, including: non-
discrimination, equality and equal protection of the law in the International Covenant 
on Civil and Political Rights (ICCPR), Article 2, 26; International Covenant on Economic 
Social and Cultural Rights (ICESCR) Article 2; life in ICCPR Article 6(1); the highest 
attainable standard of physical and mental health in ICESCR Article 12(1), including the 
treatment of epidemic diseases in ICESCR Article 12(2)(c); and enjoyment of the benefits 
of scientific progress and its application in ICESCR Article 15(1)(b).  
 
In the developing world, despite significant progress in the past decade, many people 
living with HIV do not have access to essential medicines, including HIV medicines and 
medicines used to treat opportunistic and common co-infections. People living with HIV 
who are taking first-line HIV therapy (many of whom have benefited from generic 
production and price reductions) will, in the coming years, need to access, patent-
protected second-line medications, or newer first-line medicines with fewer side-effects 
and toxicities.4 For high-income countries, the lack of access to medicines in the 

                                            
1
 Stephen M (2009), Access to Essential Medicines as a Component of the Right to Health in Realizing the 

Right to Health, found in Clapham, A et al (2009), Realizing the Right to Health, Swiss Human Rights Book, 
Rueffer & Rub. 
2
 Médecins Sans Frontières (2010), The Ten Consequences of AIDS Treatment Delayed, Deferred, or 

Denied, Médecins Sans Frontières.   
3
 Mills E et al (2011), Life Expectancy of Persons Receiving Combination Antiretroviral Therapy in Low-

Income Countries: A Cohort Analysis From Uganda, Annals of International Medicine, vol. 155, at pp.209-
216. 
4
 UK All-Party Parliamentary Group on AIDS (2009), The Treatment Timebomb: Report of the Inquiry of The 

All Party Parliamentary Group on AIDS into long-term access to HIV medicines in the developing world, The 
APPG on AIDS, London. See also Renaud-Théry F et al (2011), Utilization Patterns and Projected Demand 
of Antiretroviral Drugs in Low- and Middle-Income Countries, AIDS Research and Treatment, vol. 2011. See 
also Médecins Sans Frontières (2010), The Ten Consequences of AIDS Treatment Delayed, Deferred, or 
Denied. See also WTO, Council for Trade-Related Aspects of Intellectual Property Rights (2010), Annual 
Review of the Decision on the Implementation of Paragraph 6 of the Doha Declaration on the TRIPS 
Agreement and Public Health, IP/C/57,at paragraph 179. 









http://www.plosmedicine.org/article/info%3Adoi%2F10.1371%2Fjournal.pmed.1000343








http://www.wto.org/english/tratop_e/trips_e/amendment_e.htm








http://www.camr-rcam.gc.ca/index-eng.php
http://www.camr-rcam.gc.ca/index-eng.php
http://www.aidslaw.ca/EN/camr






http://www.camr-rcam.gc.ca/review-reviser/camr_rcam_report_rapport-eng.pdf
http://www.parl.gc.ca/HousePublications/Publication.aspx?Language=E&Mode=1&DocId=5034050










http://opinionator.blogs.nytimes.com/2011/07/26/a-trade-barrier-to-defeating-aids/
http://203.90.70.117/PDS_DOCS/B2072.pdf
http://researcharchive.vuw.ac.nz/bitstream/handle/10063/435/thesis.pdf?sequence=1
http://www.msfaccess.org/sites/default/files/MSF_assets/Access/Docs/ACCESS_briefing_TruthBehindSpin_FTA_ENG_2010.pdf
http://www.msfaccess.org/sites/default/files/MSF_assets/Access/Docs/ACCESS_briefing_TruthBehindSpin_FTA_ENG_2010.pdf


http://www.doctorswithoutborders.org/publications/article.cfm?id=1361&cat=speech


http://www.ifarma.org/web/wp-content/uploads/2009/02/tlc_colombia_ingles1.pdf
http://www.ifarma.org/web/wp-content/uploads/2009/02/tlc_colombia_ingles1.pdf
http://www.citizenstrade.org/ctc/wp-content/uploads/2011/10/TransPacificTBTwMedicalAnnexes.pdf
http://www.citizenstrade.org/ctc/wp-content/uploads/2011/10/TransPacificIP1.pdf
http://infojustice.org/archives/5814#more-5814
http://www.doctorswithoutborders.org/press/2011/MSF-TPP-Issue-Brief.pdf
http://www.citizenstrade.org/ctc/wp-content/uploads/2011/10/TransPacific_PCmemo.pdf
http://www.citizenstrade.org/ctc/wp-content/uploads/2011/10/TransPacific_PCmemo.pdf


http://www.msfaccess.org/hands-off-our-medicine-campaign
http://www.abiaids.org.br/noticias/destaqueView.aspx?lang=pt&seq=12796
http://www.abiaids.org.br/noticias/destaqueView.aspx?lang=pt&seq=12796
http://trade.ec.europa.eu/doclib/docs/2010/may/tradoc_146191.pdf
http://www.doctorswithoutborders.org/press/release.cfm?id=4965


http://www.g-8.de/Webs/G8/EN/Homepage/home.html
http://content.undp.org/go/cms-service/stream/asset/?asset_id=3259443
http://content.undp.org/go/cms-service/stream/asset/?asset_id=3259443
http://ictsd.org/i/news/bridgesweekly/48330/
http://www.keionline.org/blogs/2009/03/13/who-are-cleared-advisors
http://www.keionline.org/blogs/2009/03/13/who-are-cleared-advisors
http://www.keionline.org/blogs/2009/03/13/who-are-cleared-advisors


http://www.wcl.american.edu/pijip/go/acta-communique
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-0058&language=EN&ring=P7-RC-2010-0154
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2010-0058&language=EN&ring=P7-RC-2010-0154











