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Introduction  
 

 
 
 
Law and human rights play a pivotal role in supporting successful responses to HIV. Where laws 
are used to protect the human rights of the marginalised and the disempowered, the causes 
and the consequences of HIV can be successfully mitigated. For example, in some countries 
anti-discrimination laws have helped people living with HIV keep their jobs and homes and to 
take care of their families. Laws to protect confidentiality have contributed to increased 
confidence in health systems, encouraging people to learn their HIV status and to access HIV 
prevention and treatment services. Legal guarantees of property and inheritance rights for 
women and girls have helped to keep families out of poverty, reducing vulnerability to HIV and 
mitigating the social and economic burden of AIDS.  
 
However, in many parts of Africa, the legal and regulatory framework fails to provide adequate 
protection, particularly for people living with HIV and key populations at higher risk of HIV 
exposure. Punitive and coercive laws that punish or criminalise people living with HIV, sex 
workers, men who have sex with men and transgender people increase stigma, discrimination 
and human rights violations. They create barriers to reaching out to key populations with HIV 
prevention, treatment, care and support services. Laws that entrench gender inequality and fail 
to protect women from violence and harmful practices increase the vulnerability of women and 
young girls. Laws that prohibit children from accessing health care independently discourage 
them from using necessary services to prevent HIV transmission.1 
The Global Commission on HIV and the Law, a high-level body comprised of eminent leaders in 
the field of HIV, health and human rights, aims to interrogate the relationship between legal 

                                                      
1
 http://www.hivlawcommission.org [Accessed on: 4 November 2011].  

http://www.hivlawcommission.org/
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frameworks, human rights and HIV in order to develop actionable, global recommendations for 
effective HIV responses. This is to be achieved through analysing and commissioning evidence-
based research as well as through fostering public dialogue on key issues of HIV, law and 
human rights. Areas of particular focus identified by the Commission for generating evidence 
and dialogue on include laws that criminalise HIV transmission and exposure, laws that 
criminalise drug use, sex between men and sex work, and issues of prisoners, migrants, 
children, violence against women and access to treatment. During 2011 the Commission 
supported Regional Dialogues on HIV and the Law across seven regions of the world, in order to 
raise awareness of HIV, law and human rights and to facilitate the participation and inclusion of 
the voices of community members from affected populations in the Commission’s process.  
 
For more information on the Global Commission on HIV and the Law visit:  
www.hivlawcommission.org 
 
The African Regional Dialogue on HIV and the Law took place in South Africa on 3-4 August 
2011. It provided a unique forum for 60 representatives from civil society to engage directly 
with 40 government officials as well as law experts and 12 members of the Global Commission, 
to discuss gaps and opportunities for change in the law, practices of law enforcement, issues 
with legal aid and access to redress. Civil society participants to the Dialogue were selected 
based on successful submissions made to the Commission (reviewed by a Regional Advisory 
Group) on their personal or working experiences of the impact of law and human rights issues 
around HIV-related discrimination, criminal law, children’s law, access to treatment, gender 
inequality and violence against women. A total of 234 submissions were received from 32 
countries for the Dialogue, 73 of which were from individuals and 161 from organisations.   
To see written submissions, please visit www.hivlawcommission.org 
 
Government representatives were nominated by organisations across the continent and 
selected based on various criteria including their involvement in issues relating to law, human 
rights and HIV, gender, area of expertise and geographic spread across the continent, amongst 
others.  
 
The Africa Regional Dialogue included a focus on law as well as law enforcement practices and 
access to justice in relation to HIV and in relation to key populations at higher risk of HIV 
exposure. This resulted in public dialogue that considered actions in law reform, legal 
education, legal support services, law enforcement and community mobilisation. It also 
examined the roles of a range of stakeholders including parliament, the police, public security 
personnel, the judiciary, national human rights institutions, ministries of law and justice, 
prisons, detention centres and civil society organisations.  
 
This Report details key messages emanating from the Regional Dialogue process in relation to 
HIV, law and human rights in the region. It may be read in conjunction with the four Issue Briefs 
prepared as background research for the Africa Regional Dialogue on HIV and the Law (Criminal 
Law, HIV and AIDS in Africa; Women, HIV and AIDS in Africa; Children, HIV and AIDS in Africa 
and Intellectual Property Rights and Access to Medicines in Africa) and the full recording of the 
proceedings of the Dialogue. For a copy of the four Issue Briefs, and a full video recording of the 
Africa Regional Dialogue proceedings, please visit www.hivlawcommision.org 

http://www.hivlawcommission.org/
http://www.hivlawcommission.org/
http://www.hivlawcommision.org/
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Extracts from Opening Remarks  
 

 
Opening remarks were made by several key experts in order to contextualise the Africa 
Regional Dialogue on HIV and the Law:  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Four human rights activists from the region gave their views on the links between HIV and an 
enabling legal environment in Africa. They described the impact that bad laws have on our 
responses to the epidemic and the importance of promoting good legal strategies, 
accompanied by effective enforcement of such laws, to hold leaders and service providers 
accountable. They linked effective legal strategies to broader development goals and the 
Millennium Development Goals (MDGs):  
 
 
 
 
 
 
 
 
 
 
 
 
 

 

Dr Kenneth Kaunda, is quoted as saying, “In 1986 when I was president in 
Zambia and my son was suffering from an AIDS related illness, I brought him 
into state house. People asked me how I could do this - it is embarrassing; it 
affects the dignity of the country. I said, ‘He is my son, I love him.’” Similarly 
Nelson Mandela in 2001 spoke about HIV as a human rights issue, not just a 
health one. When we speak about a rights-based approach, we must remember 
these pioneers. Law can have a profound impact. It is a powerful tool to address 
stigma. We have much to learn to improve law enforcement, strengthen public 
health and access to justice (Zeinab Badawi, Moderator, BBC). 
 

 

HIV is a serious problem in the world, but especially for us in Africa. This makes 
this Dialogue very important. The weight of HIV in Africa makes the world weak, 
but makes us devastated. Thank you to everyone for being here in solidarity and 
helping us to defeat HIV. We must remember that women carry the bulk of the 
challenge, infected persons and care-givers must not be forgotten. Children are 
the voiceless. This Dialogue is a step towards recognising the dignity of those 
affected and to improve the quality of our lives. We push must forward 
(Professor Miriam Were, Commissioner, Global Commission on HIV and the 
Law). 
 

 

We have good and bad laws. Bad laws make it difficult to access services. For 
example, criminal laws destroy the dignity of people living with HIV. We also have 
good laws. We have worked to create a positive legal framework. We have tried to 
hold health services to account for their actions. We need to use these positive legal 
frameworks to deal with other illnesses such as TB. Law is an important tool to create 
an enabling environment in which HIV work can take place. Sadly, there is a 
disconnect between legal frameworks and the evidence on successful responses to 
HIV. This is not just about health rights. For example, if there is no right to 
information or freedom of expression, then we can’t advance other substantive 
issues. We need to create an environment in which people can organise and mobilise, 
as this allows people living with HIV to hold leaders accountable. We have a long way 
to go; without a protective legal framework we can’t defeat this epidemic (Jonathan 
Berger, Section 27 and Technical Advisory Group (TAG) Member). 
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If we deal with HIV in a way that is broad, it can only have positive spin offs for society. We need to hold 
government to account for not dealing with HIV. If we do this, then we can also use the same strategies 
to hold it accountable for the other MDGs. Some responses to HIV have divided positive into bad and 
negative into good. This has adverse effects. The law has followed this path. Laws have removed the 
dignity from people with HIV. How many people living with HIV use the law to protect themselves? Bad 
laws have overtaken good laws. Policies are not enforceable and don’t enable people living with HIV to 
take up their issues in courts. If there is disclosure, law can’t protect you; all you can do is go 
underground. We must advocate for legal reforms throughout the region, look at laws and how 
protective they are, regard people living with HIV as agents of change, advocate for funds and human 
resources to be able to work in partnerships with the wider community. MDGs and development can’t 
happen when people are dying (Thembi Nkambule, SWANNEPHA and Regional Advisory Group (RAG) 
Member). 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

If there were less stigma there would be less deaths. Law can create an enabling 
environment. We have seen in Africa an epidemic of laws that spread from west to 
east, yet they don’t create an enabling environment. Instead they criminalise people 
living with HIV through provisions that are overly broad. Some of them require 
mandatory testing and disclosure. Instead of creating an enabling environment, 
these laws create a deterrent to people accessing testing and treatment. Things are 
getting worse. Good model laws such as the one produced by the Southern African 
Development Community (SADC) are not being replicated; instead bad laws are being 
passed. Law is not everything. A lack of political will is part of the culture of bad laws. 
Legislators need to step back from their own moral and religious beliefs; they must 
do what is right - enable people to access services. For instance, whether you agree 
with sex work or not, decriminalising it is an effective response to HIV (Michaela 
Clayton, ARASA and RAG Member). 
 

 

We need agreement that key affected populations include men who have sex with 
men (MSM), sex workers and injecting drug users (IDUs). An indicator as to who is a 
key population is how marginalised the populations is and whether they are 
protected by laws. These 3 groups are marginalised and criminalised in most of the 
continent. There is an epidemic of laws criminalising HIV infection, sex work and 
MSM. This legal framework does not enable people to embrace their sexuality and 
to access services. Service providers get arrested for providing these services. Law is 
used to blackmail people and keep them away from services. Access to justice is a 
huge problem faced by key affected populations. We often think people living with 
HIV, MSM, sex workers and IDUs are out of reach but they are amongst us. Clearly, 
addressing their needs makes us more effective. To measure the seriousness of the 
way a country responds to HIV is to measure the way it deals with key affected 
populations. We can’t just focus on a law - for example, repealing a law 
criminalising MSM - we must also pass protective laws. It is not just law reform, we 
must get people to respect rights (Joel Nana, AMSHeR and RAG Member). 
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1. Issues of discrimination and legal aid responses,  
legal frameworks and access to justice  

 
 

 
 

Epidemiological trends  

Africa continues to be the continent most affected by HIV. Data from 2009 shows that of 
the 33.3 million people living with HIV globally 22.5 million (68.1 %) live in sub-Saharan 
Africa.  
 
Table 1: Rates of HIV infection during 2009 

Region No. of adults and 

children living with 

HIV  

% of the population 

infected with HIV 

No. of AIDS related 

deaths 

Sub Saharan Africa 22.5 million 5 % 1.3 million 

Middle East and North 

Africa 

460 000 0.2 % 24 000 

Source: UNAIDS (2010) Global Report on the AIDS Epidemic 

 
For more than two decades rights based approaches to the HIV epidemic have been accepted 
as the basis for effective HIV responses with the 2001 United Nations General Assembly Special 
Session (UNGASS) Declaration stating the ‘realisation of human rights and fundamental 
freedoms for all is essential to reduce vulnerability to HIV/AIDS. Respect for the rights of people 
living with HIV drives an effective response’.2 However discrimination against people living with 
HIV continues in the workplace, health care settings, schools and communities. On-going 
discrimination prevents people living with HIV from using prevention and care services or 
accessing justice when their rights are infringed. Legal reforms aiming at protecting the rights of 
people living with HIV through outlawing discrimination are undermined by the continued 
                                                      
2
 http://data.unaids.org/publications/irc-pub03/aidsdeclaration_en.pdf  [Accessed on: 17 October 2011]. 

http://data.unaids.org/publications/irc-pub03/aidsdeclaration_en.pdf
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criminalisation of HIV. Many legal systems are based on conflicting premises, the need to 
introduce laws protecting people living with HIV from discrimination and the desire to protect 
the community from HIV by criminalising HIV transmission and exposure. 
 
 

1.1 Discrimination 
 
Despite extensive legal reforms, HIV-related stigma and discrimination continues unabated. 
Both stigma and discrimination are key characteristics of the epidemic in Africa. Numerous 
studies have shown that where laws protect people living with HIV from discrimination, they 
are able to access health care, social assistance, education, employment, and other services. 
This facilitates disclosure of HIV status, enables sexual partners to be protected and promotes 
positive living. 
 

Submissions: Twenty four submissions were received on the issue of discrimination. Four 
were selected to present at the Regional Dialogue. The submissions highlighted on-going 
discrimination in the workplace, in health care settings (including forced HIV testing and 
disclosure of status), in schools, and within communities. A number of submissions also 
addressed the reasons for on-going high levels of discrimination and the resulting impact on 
people living with HIV.  

 
In a number of countries, there are limited legal protections against HIV-related discrimination. 
Although many of the new HIV laws which have been introduced throughout Africa prohibit 
discrimination on the basis of a person’s HIV status, this protection is limited by its narrow 
scope. Such laws fail to deal with the layers of discrimination facing people living with and 
affected by HIV who are frequently discriminated against not only because they are HIV 
positive, but also because they are members of a vulnerable population such as MSM.3 The 
failure of some legal frameworks was described by a participant at the Regional Dialogue: 
 

In many African countries there is a lack of protective laws or HIV specific laws to 
protect against discrimination. We must ask what are the internal moral messages 
about HIV? We need to challenge these messages and this fear of sexuality which is 
preventing the development of good laws (Civil Society Participant, South Africa). 

 
In a number of countries there is no legal protection against unfair discrimination, only policy 
protection. For example, a review of the legislation and policy in fourteen SADC countries 
during January 2009 found that in 50 % of these countries unfair discrimination was only 
prohibited in policy documents.4 This makes it difficult for people living with HIV who are 
discriminated against to take legal action against the wrong-doers. Participants at the Regional 
Dialogue also clearly articulated the impact of stigma and discrimination on their ability to 
access prevention and care services. One participant spoke of the inter-relationship between 
the virus and discrimination calling stigma the ‘second virus’ and a ‘brother to HIV’: 

                                                      
3
ARASA (2009), HIV/AIDS and Human Rights Report in Southern Africa, Windhoek, Namibia. 

4
Ibid. 
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Being a woman, mother, doctor and HIV positive is not easy. Fear of shame, stigma 
and being rejected by my husband. I had too many diseases, I became useless and 
trampled. I left.....Discrimination is a second virus. It is a brother to HIV (Civil Society 
Participant, Ivory Coast). 
 
Even 30 years into the disease stigma is very much alive, in families and communities. 
For example, using health care facilities such as dedicated clinics for HIV testing or 
ARVs, results in people living with HIV being marked and makes them stigmatised. It 
dehumanises people and this discourages them from accessing treatment - sending 
them to an early death (Civil Society Participant, South Africa).  

 
Where protective laws do exist, frequently, they are not fully implemented or stigma acts as a 
barrier to PHLIV using them. In some instances, discrimination by law enforcement agencies has 
resulted in human rights violations: 
 

Where laws exist there is no implementation of the law. The law which is meant to 
protect people living with HIV means nothing if it is not enforced by the very people 
who are meant to help those living with this virus (Civil Society Participant, South 
Africa).  
 
In 2009 I disclosed my status. I was invited to be on TV as I was a professional 
footballer. My girlfriend’s father saw this interview. The girl told me he didn’t know 
about HIV and told her he couldn’t accept the relationship. Her father (a police officer) 
came to arrest me at my house at 7am. I knew some of my rights so they just beat me 
up and put me in a cell in the police station. It was very bad. They just kept me in 
detention until a human rights NGO marched to the police station and then I was 
freed. This story made a big impact on my life. I could be bitter, but instead I am 
resolved to fight to the end (Civil Society Participant, Cameroon). 

 
A UNAIDS review of 58 African countries found that 70.6 % of African countries had laws 
protecting people living with HIV from discrimination; see Table 2 below. In many of the 
countries without protective laws, there were draft laws or policies which prohibited unfair 
discrimination on the basis of HIV. 
 
Table 2: Legislative measures to prohibit unfair discrimination 

AFRICAN REGION NO. OF COUNTRIES WITH 
PROTECTIVE LAWS 

NO. OF COUNTRIES WITHOUT 
PROTECTIVE LAWS 

Middle East & North Africa 10 5 

West and Central Africa 17 6 

East and Southern Africa 14 6 

Totals 41 17 

Source: UNAIDS (2010) Making the Law Work for the HIV Response: A snapshot of selected laws that 
support or block universal access to HIV prevention, treatment, care and support  
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Besides general provisions outlawing all forms of discrimination, which apply equally to HIV and 
AIDS (for example, in constitutions and anti-discrimination laws) as well as general provisions 
outlawing HIV-related discrimination (for example, in HIV-specific laws), there has also been 
significant progress towards outlawing practices such as pre-employment HIV testing and 
workplace discrimination. In a review of employment laws in SADC countries it was found that 
they had adopted a wide range of laws and policies relating to the workplace. All but one SADC 
country had laws protecting employees with HIV.5 
 

Some constitutions prohibit discrimination and even though HIV is not a listed ground, 
it does protect people. Some positive HIV laws prohibit discrimination and this has 
beneficial consequences as it encourages voluntary counselling and testing. Laws and 
cases oblige states to provide treatment and treatment for vulnerable sectors of 
society (Civil Society Participant, South Africa).  
 

 

1.2 HIV-related legal frameworks and Access to Justice 
 

Law reform alone cannot achieve the full realisation of rights, individuals must be able to use 
and enforce their rights. This requires accessible legal support services, trained judicial officers 
and a range of dispute resolution mechanisms, such as HIV tribunals or human rights 
commissions, and people living with HIV who are aware of their legal rights and how to enforce 
them. 
 
Submissions: Thirteen submissions were received on the inadequacy of legal frameworks to 
respond to the challenges posed by the epidemic and to facilitate effective HIV responses. Six 
submissions were selected to present at the Regional Dialogue. Many of the submissions 
focused on the lack of law enforcement of good laws and the ‘blackmailing’ approach to law 
enforcement which is used in relation to illegal activities such as drug use or MSM. 

 
Research has identified three significant barriers to accessing legal services: 1) a lack of 
resources; 2) stigma; and 3) insufficient information on rights and legal services.6 A 2006 report 
by the AIDS and Rights Alliance of Southern Africa (ARASA) submitted that these difficulties 
have resulted in low levels of HIV-related litigation in Southern Africa, with five out of twelve 
countries having never had any reported judgements dealing with HIV-related issues. 
 
Table 3: HIV-related litigation in 12 SADC countries 

Countries No 
cases 

Employment 
cases 

Criminal cases 
/ sentencing 

Discrimination 
cases 

Access to 
treatment 

cases 

Cases 
involving 
children’s 

rights 

Angola X      

Botswana  X X    

                                                      
5
 Ibid. 

6
 Ibid. 
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DRC X      

Lesotho X      

Madagascar X      

Malawi  X     

Mauritius     X  

Namibia  X     

South 
Africa 

 X X X X X 

Swaziland   X    

Zambia X      

Zimbabwe   X    

Source: ARASA (2006) HIV/AIDS and Human Rights in SADC 
 

Participants at the Regional Dialogue identified a number of other issues which act as barriers 
to people living with HIV accessing the courts.  These included the high cost of litigation, a fear 
of stigma and the lack of protection of the identities of people living with HIV. A Member of 
Parliament (MP) from Zimbabwe argued that the dress code in court, the exclusion of children, 
which impacted on women, and long delays in the trial process all deterred people living with 
HIV from using the courts.  
 
See Section 2, below, for more evidence relating to women’s difficulties in accessing justice. 
 
Most of the HIV-related litigation on the continent has occurred in the fields of employment 
and criminal law. These are also the areas in which there has been the most law reform, which 
may indicate that in employment law the reforms have created more effective and accessible 
remedies. Participants identified a number of strengths within existing legal systems which 
could be used to enhance access to justice, including: 
 

There is legal aid in most countries. Civil society have played a major role in 
supplementing government in providing free legal help, we must use these resources 
(Civil Society Participant, Zambia). 
 
We had to ensure confidentiality in the trials to protect people living with HIV. We 
used mechanisms such as closed audiences when they put forward their complaints 
(Civil Society Participant, Ivory Coast). 

 
The Kenyan model of an HIV tribunal was also raised as a possible way forward, as it protects 
the identity of the complainant. A civil society participant from Burundi also raised the use of 
community committees at a local level to resolve disputes. Some participants identified the 
potential role that could be played by human rights institutions: 
 

Access to justice is a basic human right in our constitution. The role of law of national 
institutions is important on this issue. National human rights commissions are 
providing access to justice to vulnerable groups, they can assist (Human Rights 
Commissioner, Ethiopia). 
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1.3 Laws that criminalise people living with HIV 
 

Criminal law has been used as part of national responses to HIV in many African countries. 
Some countries use the criminal law directly through targeted laws which are aimed at people 
living with HIV, by, for example, passing laws which criminalise HIV transmission or the 
compulsory HIV testing of sexual offenders. The use of the criminal law in this way is seen as a 
strategy to stop further infections with HIV and to punish those who deliberately transmit the 
virus. 
 
Submissions 
Eleven submissions were received on the criminalisation of HIV. Seven submissions were 
selected to participate at the Regional Dialogue. Submissions on criminalisation of HIV 
transmission gave information on the different criminal offences found in HIV and sexual 
offence laws or penal codes. They also gave reasons why these laws were passed and the 
impact of these laws. 

 
A large number of countries across Africa criminalise HIV transmission in their HIV laws or in 
penal codes. For example, since 2005 around 15 countries in West and Central Africa have 
passed HIV laws which include provisions to criminalise HIV transmission, in accordance with 
the guidance provided by the N’djamena Model Law for that region. Similar trends exist in East 
and Southern Africa where almost all countries with an HIV-specific law include provisions 
criminalising HIV transmission or exposure, and some other countries (such as Rwanda and 
Zimbabwe) criminalise HIV transmission in other criminal laws. Worryingly, a number of 
additional countries across Africa have draft criminal laws at varying stages of development.  
 
Several MPs at the Dialogue argued that they are constantly under pressure from the public to 
do something about the intentional spread HIV. They suggested that such laws aim to protect 
people from HIV. For example, it was stated that in Uganda, HIV transmission laws are being 
supported by the women’s movement: 
 

Legislatures feel that there is a lacuna that they would like to respond to, that of rich 
men who are transmitting HIV. Advocacy is not blind to this issue. But we ask does HIV 
specific criminal law work? We are lobbying government to not put HIV specific 
criminal laws in place as they don’t work. We need services and testing. If there are 
criminal laws then people fear and they will shy away from testing. In Uganda, 80 % of 
the population have not yet tested. If the laws are passed they will not test. Criminal 
laws cannot work (Civil Society Participant, Uganda). 

 
Table 4: Laws criminalising HIV transmission or exposure in Africa 

 Southern 
Africa 

East Africa Central Africa West Africa North Africa 

Countries 
which 
criminalise 
HIV 
transmission 

Angola 
Madagascar 
Mozambique 
Zimbabwe 
 

Burundi 
Comores 
Kenya 
Rwanda 
Tanzania 

Central African 
Republic 
Congo 
DRC 

Benin 
Burkina Faso 
Cameroon 
Cape Verde 
Equatorial 

Chad 
Djibouti 
Liberia 
Mauritania 
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or exposure Guinea 
Guinea 
Bissau 
Mali 
Niger 
Senegal 
Sierra Leone 
Togo 

Source: GNP+ (2010) The Global Criminalisation Scan Report 2010 

 
Regional guidance on the criminalisation of HIV is contradictory. The 2005 N’djamena Model 
Law which has guided laws makers in West Africa, where the harshest criminal law provisions 
exist, recommends broad based laws which criminalise the actions of people living with HIV 
who act with ‘full knowledge’ of their HIV status. The East African Community HIV and AIDS 
Prevention and Management Bill (2010) excludes criminalisation of HIV transmission and the 
Southern African Development Community’s Model Law on HIV&AIDS for Southern Africa 
(2008) specifically recommends not criminalising HIV transmission.  
 
In many instances the provisions in laws that criminalise intentional transmission of HIV are 
overly broad and extend liability beyond intentional conduct. Accordingly, HIV positive women 
who infect their children during pregnancy or breast feeding could face criminal charges. 
Furthermore some laws require forced disclosure of a person’s HIV status. They require the 
person him or herself, or a health care worker, to disclose a person’s HIV status and make non-
disclosure a punishable offence. For example, the Democratic Republic of Congo (DRC) HIV law 
provides for people living with HIV to ‘immediately inform’ their spouse and sexual partners of 
their HIV status.  Likewise some laws require people living with HIV to practice safe sex, and 
make it a punishable offence to have unprotected sex, even if they have disclosed their HIV 
status. The problems with overly broad criminal law statutes were described at the Regional 
Dialogue: 
 

When you want to kill your dog you claim it was sick. You follow up on this with 
people living with HIV. Two acts in Kenya, the Criminal Offences Act and the HIV Act 
are both so broad they criminalise conduct that would be regressive to prevention. 
Pregnant women are criminalised as they must disclose their HIV status immediately. 
The laws also cover breastfeeding by HIV positive mothers. There is no need for 
intention under these laws, you just need to have knowledge. If you don’t tell your 
partners you are liable for conviction. Transmission of HIV is not required (Civil Society 
Participant, Kenya).  
 
The primary purpose of the law is to protect. The current legal framework criminalises 
those who know their HIV status. We need people to know their HIV status. We feel 
the current legal framework must be reformed as it is counterproductive (Civil Society 
Participant, Nigeria). 

 
These laws create a false sense of security amongst the general public. This reduces 
the rates of HIV testing. It is difficult for the average person in the street to know what 
is criminalised (Civil Society Participant, Kenya).  
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Criminalisation has the potential to disproportionately impact upon women for various 
reasons.7 Women are more likely to be blamed and prosecuted for HIV transmission, since they 
are often the first to know their HIV status during pre-natal care. They are also at greater risk of 
HIV-related violence or abuse, leading to fears of disclosing their HIV status to partners. This 
then puts them at risk of falling foul of criminalisation provisions. There is also a danger that 
women may be prosecuted for mother-to-child transmission of HIV. Several submissions dealt 
with this issue: 
 

Laws are discriminatory and have a negative effect on women. Women are the first to 
know their HIV status through PMCT so they are the ones that would be charged. 
Women can’t negotiate condom use due to negative cultural practices such as wife 
inheritance. If Africa is to advance it must protect the vulnerable (Civil Society 
Participant, Kenya). 
 
Husbands reject their wives after they disclose. Some face violence and even the 
possibility of death. People living with HIV are ready to disclose voluntarily but if they 
are forced, this is wrong. The criminalisation of transmission is unacceptable (Civil 
Society Participant, DRC). 

 
Two countries, South Africa and Mauritius, have managed to withstand the public pressure to 
criminalise HIV transmission. In South Africa although the Criminal Laws (Sexual Offences and 
Related Matters) Amendment Act initially included sections that would make it a criminal 
offence to have unprotected sex when a person knew they were HIV-positive, these sections 
were removed following advocacy by civil society.  
 
In 2007, Rama Valayden, Attorney General and Minister of Justice & Human Rights, Mauritius 
said that:  Mauritius has decided not to criminalise exposure to HIV or even HIV transmission. 
Legislators realised that criminalising HIV exposure and/or transmission would be unable to 
withstand a constitutional challenge because of the difficulties with proof, the likely vagueness 
of the definition of exposure and the risk of selective prosecution. However, the main reason for 
not criminalising HIV transmission was a concern about the detrimental impacts on public 
health and the conviction that it would not serve any preventive purposes. In effect, it would 
create more problems than it would solve. Therefore Mauritius decided to put its resources 
where they are most likely to have a positive impact on reducing the spread of HIV: increased 
funding for HIV testing and counselling, and evidence-informed prevention measures. 
 
 

1.4 Suggested ways forward 
 

Law Review and Reform 
Various recommendations were made regarding the need for law review and reform in the 
Issue Briefs and at the Regional Dialogue. At the Dialogue, it was recommended that steps be 

                                                      
7
  ATHENA Network, AIDS Legal Network and ARASA, 2010. Ten Reasons Why Criminalisation of HIV Exposure or 

Transmission Harms Women. AIDS Legal Network Cape Town, South Africa. 
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taken to create an enabling environment; this means that the criminalisation of HIV must end. 
Laws that criminalise HIV transmission or exposure should be repealed, and people living with 
HIV should be seen as part of the solution to the problem.  
 

No one must enact more laws. The others must repeal these laws (Civil Society 
Participant, Kenya). 

 
In addition, countries should strengthen anti-discrimination laws to protect people living with 
HIV from all forms of discrimination, particularly in their families, communities, workplaces and 
in the health care sector.  
 

We appeal to governments which don’t have HIV laws to develop laws. Countries with 
laws should review them and fill in the missing gaps. Missing components include 
palliative care.  UNAIDS reports millions of people progress to AIDS and they need to 
have quality of life – this needs to be incorporated into laws. Laws should provide for 
access to social security and pain medication (Civil Society Participant, Uganda).  

 
Access to Justice and Law Enforcement 
In addition to law review and reform, countries should implement measures to strengthen 
access to justice and law enforcement. Stigma and discrimination reduction programmes are 
critical to reducing human rights violations in the context of HIV and AIDS. Also, education on 
rights in relation to HIV is vital to strengthening access to justice, as are the provision of legal 
support services. Education and legal literacy is important not only for people living with HIV 
and key populations, but also for key service providers (such as health care workers and social 
workers) as well as law enforcement officials and the judiciary. A number of participants raised 
issues relating to the training of judges, with all of them stressing the importance of this: 
 

Stakeholders, advocates and judges should be sensitised otherwise they can’t bring 
any answer to the problem (Civil society participant, Senegal). 
 
In the broader scheme of things there are opportunities in the judiciary to advance the 
course of human rights. There is more scope in the judiciary than in the legislature. In 
Botswana, even where there is no protective law on HIV, the labour court judges did 
not fold their arms and chase away litigants. The courts were innovative and used 
international law to develop the jurisprudence to protect human rights. We must train 
judges. I got my sensitisation from my background in civil society. UNAIDS and UNDP 
need to offer this training (Judicial Expert, Botswana). 
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2. Laws and practices that mitigate or sustain  
violence and discrimination lived by women  

 
 

 
 
 
 

In nearly all countries in sub-Saharan Africa the majority of people living with HIV are 
women8 with young women aged 15–24 years being as much as eight times more likely 
than men to be HIV positive.9 This is attributed to women’s greater physiological 
vulnerability to HIV as well as to structural drivers such as gender inequalities, poverty, 
cultural, sexual and gender norms, limited access to services, a lack of education, and 
violence against women. 

 
 

Submissions: The Commission received more submissions on women for the African Dialogue 
than any other key area. Fifty six submissions were received on gender issues and of these 15 
were selected to present at the Regional Dialogue. The submissions dealt with broad issues 
relating to the legal and regulatory framework, harmful customary practices and attitudes 
towards women. Property rights were a specific focus of the submissions, as well as 
difficulties with access to justice and law enforcement. 

 
Besides the multiple impacts of gender-based violence on the health, welfare and basic human 
rights of all women, research shows that domestic violence increases the odds of becoming 
infected with HIV by 11.9% and gender inequality within a relationship increases the risk by 
13.9%.10 
 

                                                      
8
  Ibid. 

9
  Ibid. 

10
  UNAIDS, (2011), AIDS at 30.  
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A number of countries still have inadequate laws to protect women from domestic violence and 
sexual assault. For instance, Swaziland, where gender inequality is considered a major concern, 
has yet to finalise the draft Sexual Offences and Domestic Violence Bill, and currently has no 
statutory protection against domestic violence. A participant at the Regional Dialogue described 
the link between domestic violence and HIV: 
 

I faced domestic violence for disclosure of my HIV status and had to file for divorce. 
The law doesn’t give a mechanism for dealing with the consequences of disclosure. I 
lost my matrimonial property. The law is sound in one side and silent in another side. 
You disclose, he might know his HIV status but refuses to say. As women we go 
through PMTC, we are tested first. We are the victims (Civil Society Participant, 
Tanzania). 

 
Many countries fail to recognise marital rape as an offence. In Botswana, for example, the law 
considers that a woman gives her consent to sex when she marries, and therefore fails to 
recognise marital rape as a crime.11 A submission was made at the Regional Dialogue on the 
position in Malawi: 
 

Under the Penal Code in Malawi, rape is illegal but in terms of Malawian customary 
law, consent is implied upon marriage. This results in the exemption of marital rape 
from the criminal law.  Since customary law defines a woman’s identity, women 
themselves do not acknowledge rape within marriage. For most Malawians it is 
conceptually impossible for rape to occur amongst married couples.  Malawian 
women are under the mindset that they have to have sex with their husbands even 
when they do not want to (Civil Society Participant, Malawi). 

 
Several participants at the Regional Dialogue raised the complexities of trying to reform rape 
laws. An example was given of a failed attempt to change the law in Kenya. Examples were also 
given of where law reform had occurred, but no prosecutions took place following the new law. 
In Zimbabwe the marital rape law was reformed in 2001 but it requires the permission of the 
Attorney General before a prosecution can be launched; to date it has never been used. The 
implications of the lack of a protective legal framework were raised by a participant who stated 
that in Malawi, as marital rape is not illegal, married women cannot access PEP. 
 
A further issue relating to violence against women was that of rape and sexual harassment, 
including in conflict situations, carried out by soldiers, rebels and even peace-keeping forces. 
Participants at the Dialogue raised this as a key issue facing Africa given the on-going conflict in 
many parts of the continent. 
 
A number of countries including Kenya, Namibia, South Africa and Tanzania have adopted 
protective sexual assault and domestic violence laws which broaden the definition of violence 
and sexual offences and recognise a range of relationships within which domestic violence 
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 AIDS and Human Rights Research Unit, University of Pretoria, (2007), Human Rights Protected? Nine Southern 
African Country Reports on HIV, AIDS and the Law. University of Pretoria, Pretoria, South Africa. 
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occurs.12  The Lesotho Sexual Offences Act of 2003 recognises and punishes various offences 
not previously recognised as offences by law.13 Importantly, recent laws now recognise marital 
rape as a sexual offence. 
 
Where protective legislation exists, it is often poorly implemented, with little programmatic 
linkages created between services provided to survivors of sexual assault or domestic violence, 
and HIV services. Finally, in many countries, there are also strong cultural views and customary 
practices condoning violence against women. In Botswana for example, under customary law 
and practice, men are seen as having powers of ‘chastisement’ over their wives.14 
However, submissions were made at the Regional Dialogue on successful implementation 
strategies regarding domestic violence: 
 

Safe homes started in 2004. We worked with district government staff and prisons. We 
trained religious leaders and community volunteers called aunties and uncles. We also 
involve local politicians including area MPs. Our emphasis is on domestic violence in 
Rakai, Uganda. Some of our achievements enabled us to build capacity at the local 
level. If you work with the community you are more likely to be successful.  If you 
violate a right you are fined and you pay the money to the local council. If you can’t 
pay, you must do community work such as digging the road. It then becomes a sign to 
everyone that those who are digging are offenders (Civil Society Participant, Uganda). 
 

The failure of law enforcement systems, as well as the disproportionate impact of gender-based 
violence against particularly marginalised women (such as refugees, women with disabilities, 
lesbians and transgender people), was illustrated by the story of the rape of R, a transgender 
person, told at the Regional Dialogue: 
 

R was born female but lived as a male. He was sexually assaulted while he was 
sleeping outside. He went to the police to lay a charge but they looked at him and 
asked how can a man be raped? He tried to tell them of his case but he was sent away 
and all the vital evidence was lost. The rapist is still at large. Two months ago I heard 
from R’s friends that he committed suicide leaving a 2 year old girl behind. His mother 
said that the rapist has come back to claim the child (Civil Society Participant, 
Namibia) 

 
Submissions at the Regional Dialogue also addressed violations of the sexual and reproductive 
health rights of women living with HIV in the health care sector. The practice of coercively 
sterilising women with HIV was raised in more than one submission. Women complained of 
being sterilised without their consent, being provided with insufficient information to make an 
informed decision or being asked to consent in coercive circumstances. For instance, a civil 
society participant gave evidence that consent forms for sterilisation in some hospitals were in 
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 HEARD, (2010), International, African and country legal obligations on Women’s Rights in relation to Sexual and 
Reproductive Health, including HIV & AIDS, HEARD, Durban, South Africa. See also International HIV/AIDS Alliance, 
(2011), Enabling legal environments for effective HIV responses, IHAA, Brighton, United Kingdom.  
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 AIDS and Human Rights Research Unit, University of Pretoria, (2007), Human Rights Protected? Nine Southern 
African Country Reports on HIV, AIDS and the Law. University of Pretoria, Pretoria, South Africa. 
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English, which the women were unable to read, and so could not give informed consent. 
Explanations needed to be in local languages. 
 

Women with HIV are not expected to fall pregnant. One day I could tell my doctor was 
angry. I had broken his trust when I said I was pregnant. He was disappointed. I had 
failed my doctor I felt irresponsible and guilty. He said I don’t want you to go through 
this again so I was sterilised. I was the bad woman. I was HIV positive. I compromised 
my health (Civil Society Participant, Swaziland). 
 
It is not that this practice only happens in Swaziland it is widespread in the region. It 
has been documented in Namibia and South Africa. There are 3 cases in Namibia 
waiting for judgement on this issue. We have asked the Namibian government to send 
out circulars on what informed consent is so that women can see that their rights are 
violated. Women sign forms on the way to theatre and only afterwards find out they 
were sterilised (Civil Society Participant, South Africa). 

 
The policy of sterilisation only with informed consent was confirmed by representatives from 
government, and it was acknowledged that where forced sterilisation occurred, this was against 
policy and in need of remedy. 
 

We don’t get you to sign when you are in pain. Our constitution protects the human 
rights of everyone entering hospitals. I am not denying that among our health care 
workers there are not people who do things against the law. We must look at what we 
can we do to stop it (Government Expert, Namibia). 
 

Alongside protection of the right to equality, African constitutions tend to also provide formal 
recognition for customary laws, rules and traditions.15 This results in dualistic legal systems in 
which both civil and customary law may apply to legal disputes. 
 
Given that many customary laws discriminate against women in marriage and inheritance, such 
laws often increase women’s vulnerability to HIV. In some countries the customary law may 
supersede guarantees of equality. For example, section 23 of the Zimbabwe Constitution 
prohibits discrimination on the grounds of sex. However, section 89 also formally recognises 
the operation of customary law within Zimbabwe’s legal system, and expressly provides that 
customary law is excluded from the non-discrimination clause in the Constitution in certain 
circumstances (such as in family law disputes). Likewise, in Zambia, article 23(4) of the 
Constitution allows discrimination against women in terms of personal law governing issues 
such as marriage, divorce and devolution of property on death. A submission to the Regional 
Dialogue contextualised the legal complexities that exist in pluralistic legal systems: 
 

In some communities women live under a multiplicity of laws. There is legal pluralism 
in many legal systems even where there is a Bill of Rights in the constitution. Some 
constitutions recognise customary law which disadvantages women (Civil Society 
Participant, Zimbabwe). 
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Many of these customary laws and practices perpetuate gender inequality by denying women 
equal rights within their marriages and equal rights to own and inherit property of the 
marriage. Participants at the Regional Dialogue described the impact of such laws and the link 
between the laws and vulnerability to HIV: 
 

Women and children are victims. Our texts say no distinction whether in marriage or 
outside of, but in some communities when sharing out the family property they give 
double to boys. When it comes to succession those who come first are the husband 
and then the wife manages what her children have inherited (Government Expert, 
Central African Republic). 
 
Women with HIV are told they don’t need to inherit as they are going to die anyway. 
There are two key issues; first, the inability of women to access their right to property 
pre-disposes them to HIV as it leaves women economically vulnerable. Second, it is 
difficult to access rights where they exist (Civil Society Participant, Zimbabwe). 

 
In some countries, the constitution provides that customary laws may not conflict with 
constitutional and statutory rights. For example, Article 66(1) of the Constitution of Namibia 
states that both the customary law and the common law of Namibia are valid to the extent that 
they do not conflict with the Constitution or any other statutory law. Section 39(3) of the 
Constitution of the Republic of South Africa recognises the existence of rights and freedoms in 
common law, customary law and legislation to the extent that they are consistent with the Bill 
of Rights.  
 
Participants at the Regional Dialogue gave a number of examples of how the courts have 
invalidated customary law which discriminates against women. A Nigerian participant reported 
that they had success using a community dialogue approach rather than the courts and that 
property was generally restored to the women after the community consultation.  
 
Finally, there are also a number of cultural practices that are specifically harmful to women in 
the context of sexual and reproductive health and HIV, arguably increasing the risk of HIV 
exposure. Although customary practices differ widely in their particularities, the following are 
examples of cultural traditions prevalent in countries across Africa which are potentially 
harmful in the context of HIV and AIDS: polygamy, wife inheritance, widow cleansing, early 
marriages and female genital mutilation.16 
 
 

2.1 Suggested ways forward 
 

Law Review and Reform  
A number of recommendations for law review and reform were made both in the Issue Briefs 
and the Regional Dialogue for a range of issues, in order to reduce women’s vulnerability in the 
context of HIV and AIDS. Law review and reform is needed in order to strengthen laws 
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prohibiting violence, including sexual violence against women, and to prohibit marital rape. 
Laws should be enacted to facilitate access to sexual and reproductive health services for 
women in the context of HIV, and to prohibit coercive and discriminatory practices in the health 
care setting. In particular, law and policy should prohibit the forced or coerced sterilisation of 
women with HIV. 
 
At the dialogue, a number of recommendations were made about reforming statutory and 
customary laws (as well as ensuring their enforcement) in order to ensure that women have 
equal rights in marriage, and in particular to own and inherit property:  
 

We need to advocate for the enactment of gender sensitive laws. In Tanzania we have 
changed our land laws. Women can now own land. Zimbabwe has also changed some 
laws. The use of alternative dispute resolution could fast track cases (Civil Society 
Participant, Tanzania). 

 
Access to Justice and Law Enforcement 
A range of recommendations were made in the Issue Briefs and at the Dialogue regarding the 
steps that governments could take to protect women in the context of HIV. For instance, 
governments are urged to develop measures and support services to ensure the 
implementation of protective laws to protect women from violence, including access to 
supportive law enforcement, as well as health care services, legal support services and social 
services: 
 

Governments should set up shelters for women who experience violence. If the woman 
has nowhere to go it is a double tragedy. Governments should ensure that police 
enforce protection orders for women who experience violence (Civil Society 
Participant, Zambia). 

 
In addition, governments should develop a range of initiatives to ensure training on women’s 
rights (including rights to property and to inheritance, rights to equality and non-discrimination, 
rights to be protected from violence and harmful norms, and rights to access sexual and 
reproductive health care) to eradicate gender inequality, gender-based violence and harmful 
gender norms and practices. This should include community-level awareness and education for 
women, men, girls, boys and community leaders, as well as education for key service providers 
(such as health care workers) and law enforcement officials. A Government Expert from Ghana 
argued that training of health care workers on informed consent was critical. Others highlighted 
the need for training of police officers to deal with sexual violence.  
 

Raise awareness on these issues (Civil Society Participant, Tanzania). 
 

At the Dialogue, participants also stressed the importance of strengthening law enforcement 
mechanisms and developing the capacity of alternative dispute resolution mechanisms, where 
possible. This can be done by training law enforcement officials, the judiciary and customary 
courts and by strengthening or developing alternative, accessible dispute resolution 
mechanisms (including national human rights commissions). Where existing customary law 
dispute resolution mechanisms have been successfully used for dispute resolution in the 
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context of HIV, this should be expanded to protect the property rights of women in various 
settings: 
 

The KELIN alternative dispute resolution in Kisumu, Kenya, is working with HIV positive 
widows. In terms of Kenyan customary law you must be inherited by the brothers of 
the late husband and have unprotected sex with them. In one case at the time of 
eviction, the widow was pregnant with twins, she was denied access to land, evicted 
from her home, she had to move to an urban slum. KELIN involved the elders and the 
dispute was resolved, she is back on her land. KELIN has resolved 49 cases in 2 years 
(Civil Society Participant, Kenya). 
 
Promote positive cultural practices which promote the rights of women, for example, 
those that allow women to inherit. We need alternative dispute resolution. We know 
that court process can take a long time. We need both parties to abide by the forum. It 
is important for countries to identify gaps and enforce new laws which are gender 
sensitive (Civil Society Participant, Nigeria). 
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3. Laws and practices that facilitate or  
impede HIV- related treatment access  
 

 
Epidemiological trends  

UNAIDS reports that 23 million of the 33.3 million global HIV infections are found in Africa, 
with 22.5 million of those infected living in sub-Saharan Africa.17 

 
In the last 10 years there has been a dramatic increase in access to HIV medicines. Much of this 
success has been due to advocacy for the use of affordable, high quality generic medicines, 
increases in donor funding, improved investments in health systems, and the use of flexibilities 
available in intellectual property laws.18 However the demand for treatment far exceeds the 
current levels of treatment being provided. This ‘treatment gap’ means that around 10 million 
people who are in need of ARVs do not have access to them.19 Furthermore, looking forward it 
is likely that this gap will increase as drug resistance develops and newer treatments become 
available, meaning that more people will need to move from current treatment regimens to 
second generation treatments which will still be under  patent protection and as a result, more 
expensive. Given this context, coupled with a worldwide recession and dwindling donor 
resources, we will not achieve the goal of universal access unless the costs of medicines and 
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related products are reduced.20 Increasing access to medicines can only be achieved if legal 
frameworks (a) introduce or adapt existing intellectual property laws to facilitate the use of the 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) flexibilities, 
including early access to generic drugs and (b) create statutory bodies with the capacity to 
examine patents and to ensure that such patents are not extended in a manner that 
undermines public health. 
 
Most African countries have intellectual property protection in their laws, including the 
granting of patent protection on medicines. Of the 53 African countries, 42 are members of the 
World Trade Organisation (WTO) and must comply with its rules, including the TRIPS 
Agreement. 
 
Submissions: Eleven submissions were received on intellectual property and access to 
medicine issues. Four were chosen to present at the Regional Dialogue. Submissions made at 
the Dialogue focused on the inadequacy of many legal frameworks to respond to intellectual 
property issues and how, when this was coupled with restrictive terms within free trade 
agreements, it undermined access to medicines. New emerging issues relating to anti-
counterfeiting laws were also addressed. 

 
Not all countries have legal frameworks which comply with TRIPS. Madagascar, Lesotho, 
Nigeria, Rwanda, Tanzania and Uganda all have legal frameworks which pre-date TRIPS and 
thus do not have any provisions which enable the state to access cheaper patented medicines. 
Many countries with WTO compliant frameworks don’t effectively use the flexibilities available 
under TRIPs. For example, Angola, Benin, Burkina Faso, Burundi, Central African Republic, Chad, 
Comoros, Djibouti, Ethiopia, the Gambia, Guinea, Guinea Bissau, Lesotho, Malawi, Mali, 
Mauritius, Mozambique, Niger, Rwanda, Senegal, Sierra Leone, Sudan, Tanzania, Togo, Uganda 
and Zambia are all considered least developed countries who as members of the WTO are 
eligible to apply for a waiver regarding implementation of TRIPS in respect of pharmaceutical 
products. However most have not taken advantage of this flexibility. Likewise the TRIPS 
flexibility regarding ‘early working’ has not been adopted. This procedure allows a generic 
competitor to start the process of bringing its product to market before the expiry of the 
patent, so that upon expiry the generic will have been registered by the drug regulator and can 
be made immediately available. Only 9 African countries, however, allow ‘early working’. 
 
Submissions to the Regional Dialogue described the frustrations felt by activists regarding the 
slow pace of intellectual property law reform and how some new laws would undermine rather 
than promote treatment access in the future: 
 

We have learned from other countries. Uganda has a Patents Act (pre-TRIPS). The 
Industrial Properties Bill is more flexible thus ensuring that patents do not undermine 
public health. But five years after it was developed it is still not law (Civil Society 
Participant, Uganda). 
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Submissions also described failure on the part of many African countries to use the TRIPS 
flexibilities: 
 

The adoption of the Doha Declaration on intellectual property and public health 
allowed flexibilities to promote public health. If no manufacturing capacity exists then 
countries can import medicines. Despite Doha and subsequent agreements, not many 
states have amended their laws. Provisions to allow compulsory licences to promote 
public health exist but are not used. Most states are unwilling to adopt the flexibilities, 
as with them they lack the capacity to enter into free trade agreements. There is also a 
tendency in some countries to undermine access to medicines through anti-
counterfeiting laws, see for example Kenya and Uganda. The enforcement of patents 
is done through the back door, as generic drugs are counterfeits. Free trade 
agreements often come with obligations to include patent protection (Civil Society 
Participant, Malawi). 
 
The Malawi Patents Act, like most in the region, is very old as it was passed in 1969. 
For that reason it doesn’t take advantage of the TRIPS flexibilities. Some provisions are 
unconstitutional. The Act provides protection for patents. It would appear that it isn’t 
clear whether its provisions allow for compulsory licensing or not. It needs reform. The 
Act allows for extensions of patents in the context of TRIPS plus; patents can be 
extended for 5 – 10 years if insufficient profits have been made. These provisions are 
not necessary. Parallel imports are not explicitly provided for in our law (Civil Society 
Participant, Malawi). 
 
The Kenyan anti-counterfeit law was enacted in 2008. There was much discussion of 
definitions when it was a bill. As civil society we felt that it raised serious issues 
including sections 2, 32 and 34 definitions and the granting of powers to the anti-
counterfeit bodies. Definitions are over-broad. The bill affects access to medicines. 
Generic medicines could be as interpreted as being counterfeit products (Civil Society 
Participant, Kenya). 

 
Submissions also described the impact of TRIPS on access to cheaper medicines: 
 

The WTO member states in Africa must comply with trade agreements. This means 
that they must adopt minimum standards on intellectual property. The major impact 
of the TRIPS agreement is that it has undermined access to medicines for the poor 
(Civil Society Participant, Malawi). 

 
Participants at the Regional Dialogue raised an issue that is particularly relevant to Africa: that 
of the regulation of traditional health practitioners. Concerns were voiced about the number of 
‘cures’ for HIV which are promoted by traditional healers. Some felt that there ought to be 
better legal regulation of traditional healers and their medicines. 
 
Inadequacies in the legal frameworks are compounded by the lack of an institutional 
framework to ensure that patents are appropriately examined and registered. Only Angola, the 
DRC, Egypt, Kenya, Madagascar and South Africa have a system of substantive patent 



 

28 

 

examination. Other countries have their patent applications examined by regional bodies such 
as the Africa Regional Intellectual Property Organisation (ARIPO) (Botswana, the Gambia, 
Ghana, Kenya, Lesotho, Malawi, Mozambique, Namibia, Sierra Leone, Somalia, Sudan, 
Swaziland, Tanzania, Uganda, Zambia and Zimbabwe) or the Organisation Africaine de la 
Propriété Intellectuelle (OAPI) (Benin, Burkina Faso, Cameroon, Central African Republic, Chad, 
Republic of Congo, Cote d'Ivoire, Equatorial Guinea, Gabon, Guinea, Guinea Bissau, Mali, 
Mauritania, Niger, Senegal, Togo). Given that almost any claimed invention can be patented, 
not having the local capacity to examine new patents can keep generic competition out for 
longer periods as companies ‘evergreen’ their products by re-submitting them to be patented 
with minor changes. Only two countries, the DRC and Malawi have laws which exclude such 
‘evergreen’ patents. Furthermore the lack of laws providing for pre- or post-grant opposition to 
patent applications facilitates ‘ever-greening’.  Currently no African countries allow submissions 
to be made against a patent application thus further delaying the introduction of generic 
medicines. A submission was made to the Regional Dialogue on some of these broader issues 
which impact on access to medicines: 
 

States are failing to provide drugs which are not protected by patents due to poor 
health care systems, supply chain management problems and a lack of human 
resources. There is also limited research and development into problems that affect 
people living in poor countries, capacity issues, a lack of co-ordination and patent 
offices which tend to work in a fragmented fashion (Civil Society Participant, Malawi). 

 
There are a number of legal steps that countries can take to ensure that the state and others 
are able to purchase medicines at a lower cost. These include laws which create an enabling 
environment for importing or developing generic drugs and ensuring that restrictions are 
applied to drug patents. 
 
Almost every country in Africa has laws facilitating the issuing of compulsory licences. The most 
common grounds for the granting of such licences are failure to work, to meet demand, or to 
supply the domestic market on reasonable terms. Many countries also allow compulsory 
licences for refusal to license, various grounds relating to public health, nutrition, national 
security and the environment. A small number also grant compulsory licences for anti-
competitive practices. No African countries have fully incorporated the public health grounds, 
as clarified by the Doha Declaration, and only Rwanda has utilised a Paragraph 6 Decision for 
the import of limited quantities of medicines under the WTO’s notification system.21 
 
In terms of good practice, to date three countries have used their laws to issue compulsory 
licences for medicines. In 2002, Zimbabwe published a declaration of a state of emergency for 
AIDS enabling the government or an authorized person to ‘make or use any patented drug, 
including any antiretroviral drug’ and ‘to import any generic drug used in the treatment … of 
HIV/AIDS.’22 In 2004 both Mozambique and Zambia issued compulsory licences to Pharco, for 
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lamivudine, stavudine and nevirapine, with royalty payment to the patent owners not to 
exceed 2% and 2.5% respectively.23 
 
Eight countries have adopted the principle of international exhaustion, permitting parallel 
importation from anywhere in the world. In Kenya the principle has been extended by allowing 
the importation of both branded and legitimately-produced generic medicines. 
 
In most countries there are no specific provisions dealing with data exclusivity. This means that 
drug regulators can reference the data of innovator companies, when considering an 
application for a generic equivalent. Only two of the countries - Egypt and Mauritius – have 
provided express data exclusivity measures which hinder the early introduction of generic drugs 
into the market. 
 
Several participants at the Regional Dialogue raised the issue of the need to enhance the ability 
of Africa to produce its own medicines. This requires a legal framework which facilitates local 
generic production of medicines. Examples were given of the impact that India’s generic 
manufacturers had made on responding to the need for low cost drugs. The success Uganda 
has had with the Quality Chemical Care Industry was also used to indicate what can be done. 
Participants argued for a greater focus on this issue: 
 

 
 
 
 
 
 
 
 
We need factories that have the capacity to produce medicines (Civil Society 
Participant, Uganda). 
 
 

3.1 Suggested ways forward 
 
The following recommendations were made in the Issue Brief and from the floor during the 
Regional Dialogue: 
 
Law Review and Reform 
A number of recommendations were made for law reform including that legal frameworks need 
to be reformed in order to make them TRIPS compliant and in a position to access its 
flexibilities. Reform of anti-counterfeiting laws is needed to ensure that they do not exclude the 
manufacturing or use of generic drugs. New laws are needed to regulate traditional healers and 
their medicines. At an over-arching level it was recommended that any new legislation must not 
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 Government of Mozambique, (2004), Compulsory License No 01/MIC/04, Maputo, Mozambique and Republic of 
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At the African Union we have a manufacturing plan for Africa. Africa 
cannot be kept hostage. Everyone says we have the highest burden of 
disease but we don’t produce medicines. We are the market for drugs 
which means that we must promote local production capacity (Global 
Commissioner on HIV and the Law). 
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only aim to be TRIPS-compliant, but also endeavour to incorporate all progressive measures 
which will contribute to the social, economic and industrial advancement of developing 
countries. 
 
Effective use of the TRIPS flexibilities 
Generally, newer, second- and third-line ARVs will not be affordable because of patent 
protection. African countries will need to utilise the TRIPS flexibilities to circumvent these high 
prices and facilitate access to these drugs for patients who are resistant to existing drugs. This 
will mean, for example, that the least developed countries, which are eligible to apply for the 
WTO waiver regarding implementation of TRIPS in respect of pharmaceuticals, must do so 
immediately. It will also mean amending laws to allow for public health to be a ground for the 
granting of a compulsory licence. 
 
Capacity Development 
Countries should start to develop their capacity to review patents and ensure that they do not 
allow new patents unless the innovation is genuine, or enhances the efficacy of an existing 
product. This will facilitate earlier access to generic drugs. They also need to ensure that 
capacity to respond to intellectual property issues is developed within government, by 
employing intellectual property lawyers within the ministries of health and trade.  
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4. Law and HIV pertaining to Children  
 

 

 
 

 

Epidemiological trends  

At the end of 2009, there were 2.5 million children infected with HIV around the world. 
Worryingly, children continue to be at high risk of HIV infection with 41 % of all new HIV 
infections occurring in persons between the ages of 15 – 24.24 Many more children are 
affected by HIV, with over 16 million children under the age of 18 having lost one or both 
parents to AIDS.25 

 

 

African children bear the brunt of the epidemic with almost 9 out of 10 children with HIV living 
in sub-Saharan Africa.26 Looking forward, the position is equally bleak with 60% of all global 
new HIV infections taking place in twenty countries in sub-Saharan Africa.27 The impact of HIV 
on the family is also greater in Africa. 90% of all orphaned children live in sub-Saharan Africa, 
and there are more than 9 million orphans due to AIDS in just six African countries; Kenya, 
Nigeria, South Africa, Uganda, United Republic of Tanzania, and Zimbabwe.28 
 
Against this background, legal frameworks need to create an enabling environment for 
appropriate programming to meet the needs of children living in a world affected by HIV. This 
includes 1) laws to ensure that children have access to HIV prevention programmes; 2) laws 
which address the vulnerabilities faced by children affected by and living with HIV – such as 
provisions to ensure that a child’s property rights are protected; 3) laws ensuring access to 
treatment and 4) laws which create an appropriate social security system that protects affected 
children and their families. 
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A number of African countries have been part of the international trend towards developing 
and adopting new children’s laws based on the principles in the Convention on the Rights of the 
Child including, for example, Botswana, Kenya, Lesotho, Madagascar, Malawi, Mozambique, 
South Africa and Uganda. There are also draft laws being prepared in Namibia, Swaziland and 
Zambia.29 These new laws are in most instances more responsive to the social context of 
children’s lives. Likewise, throughout Africa new HIV and AIDS laws have been adopted, some of 
which have addressed children’s rights. 
 
Submissions: Eighteen submissions were received relating to the rights of children infected 
and affected by HIV. Four submissions were selected to present at the Regional Dialogue. 
Submissions dealt with a range of issues including the way in which the continued recognition 
of customary law increases the risk of young people to HIV infection (through failing to 
prohibit, for example, child marriages); the high number of orphans and the need for legal 
systems to respond by providing appropriate social assistance; the complexities of providing 
prevention and care services to adolescents within legal frameworks which do not recognise 
their evolving capacity; discrimination, particularly within schools and the lack of legal 
protection for children in the plethora of new HIV laws. 

 
A number of over-arching legal problems such as discriminatory inheritance laws, limited 
recognition of the evolving capacity of children and inadequate social protection continue to 
prevent a holistic legal response. The problems were summed up in a youth submission made 
to the Regional Dialogue: 
 

In most African countries young women are married before 18. Young girls are at high 
risk of HIV infection, they are 2 – 4 times more likely to be infected. There are 
opportunities to move the trajectory of HIV. We need advocacy to develop more 
protective laws. We also need harmonisation of customary and other laws (Civil 
Society Participant, Malawi). 

 
In some countries legislation dealing with discrimination is inadequate as it does not deal with 
child specific issues. It is also very narrow in scope, only prohibiting discrimination on the basis 
of HIV status and not other forms of inequality such as discrimination on the basis of a child’s 
gender or sexual orientation. In a number of countries protection against discrimination is also 
found only in policy documents. The impact of inadequate legal frameworks was described in a 
submission at the Regional Dialogue: 
 

There are challenges relating to stigma and discrimination. Adolescents who are HIV 
positive find it difficult to disclose and this has many implications, as the medication 
results in fatigue. Girls leave school to provide care for others (Civil Society Participant, 
University of Botswana). 

 
Very few African countries have legislation which sets an age at which children can consent 
independently to medical treatment, HIV testing or accessing contraceptives. Research shows 
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that requiring parental consent for sexual and reproductive health services can act as a barrier 
to accessing these services. The lack of legal recognition of care-givers further exacerbates this 
problem, as children without parents or guardians cannot access such services without 
someone to provide proxy consent. 
 
Finally, the continued recognition of discriminatory customary laws results in children being 
dispossessed of their homes following the death of one or both parents. Even where there has 
been legislation relating to inheritance, this has had a limited impact on the lives of children as 
laws are either very narrowly crafted or not widely used.30 
 
A number of African countries prohibit discrimination against children; in many countries with 
HIV-specific laws there is express protection from unfair discrimination for children affected by 
HIV. For example, Law 1/018 of 12 May 2005 on the Legal Protection of People Infected with 
HIV and of People Suffering from AIDS in Burundi provides in Article 32 that ‘children of 
infected persons, whether they themselves are infected or not, may not be denied admission or 
stay in public or private education centres, nor be the object of discrimination on any given 
pretext’. 
 
A number of countries have included obligations to provide HIV education in dedicated HIV 
laws. For example, in Kenya the HIV and AIDS Prevention and Control Act provides that the 
ministry responsible for education must provide information on the causes and modes of HIV 
transmission.31 Furthermore a number of countries have laws describing a child’s right to 
health. For example, the Children’s Act in Kenya provides that every child ‘shall have a right to 
health and medical care, the provision of which shall be the responsibility of the parents and 
the Government’.32 Despite this type of law, participants at the Regional Dialogue raised a 
number of issues relating to children’s right to health including the low levels of access to ARV 
treatment for children; the lack of sexual and reproductive health services for HIV-positive 
adolescents; limited paediatric treatments which can be used to treat HIV-positive children; 
ensuring children have support from an adult if they are on a treatment programme and 
dealing with parental resistance to providing consent to an HIV test on a child. 
 
In terms of good practice, a number of countries have specified the age at which children can 
consent to other sexual and reproductive health services such as HIV testing and accessing 
contraceptives. For example, in Lesotho the Children’s Protection and Welfare Act 2011 
provides in section 240(2) that a child of 12 may consent independently to medical treatment if 
they are of ‘sufficient maturity and have the mental capacity to understand the benefits, risks, 
social and other implications of the treatment or operation’. Likewise in Senegal the HIV/AIDS 
Law provides in Article 12 that a minor over the age of 15 may consent independently to HIV 
testing. In South Africa, children can access contraceptives independently from the age of 12.33 
 
Some countries have recognised the role played by care-givers by giving them the legal 
authority to provide, amongst other things, proxy consent to medical treatment. This means 
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that the adults caring for orphaned and vulnerable children are able to make certain decisions 
on their behalf. Some countries have introduced child-specific forms of social protection to 
support orphans and vulnerable children. This has been in a number of different ways. For 
example, some countries have legislated broad socio-economic rights within children’s statutes, 
such as s 10(1) of the Lesotho Children’s Protection and Welfare Act  2011 which provides that a 
‘child has a right to access education, preventive health services, adequate diet, clothing, 
shelter, medical attention, social services or any other service required for the child's 
development’. Others provide a number of social services to all children. For example, 
Zimbabwe offers free health care to children under 5.34 Likewise, in Malawi there is free 
primary school education and grants for books and clothing.35Finally, some countries provide 
cash grants to support children in need, such as the child support grant in South Africa which is 
paid to the primary caregivers of children.  
 
 

4.1 Suggested ways forward 
 
Recommendations for law reform were made in the Issue Brief and from the floor during the 
Regional Dialogue. Key issues that needed to be addressed included guardianship, inheritance 
and the evolving capacity of adolescents: 
 

We want to bring to the attention of parliamentarians the need to develop legislation 
to protect children. Most African governments have ratified the Convention on the 
Rights of the Child, the African Charter on the Rights and Welfare of the Child and the 
Millennium Development Goals. It is impossible to exaggerate the impact of HIV on 
children. One in every 4 mothers is HIV positive. Parliaments need to come up with a 
legal framework that addresses the needs of children and adolescents (Civil Society 
Participant, Botswana). 

 
A powerful call was made for child participation in law reform: 
 

The participation of children is important but most children are not given the space to 
participate. For example, no child is represented at this Dialogue and that is sad. 
Governments should address issues relating to orphans and the management of 
inheritance. It is recommended that states insert something on children and their 
rights in their reports to the United Nations (Civil Society Participant, Burundi). 

                                                      
34

 SAfAIDS and the Commercial Farmers Union, (1996), Orphans on Farms: Who Cares? An Exploratory Study into 
Foster Care for Orphaned Children on Commercial Farms in Zimbabwe. SAfAIDS, Harare, Zimbabwe. 
35

 UNICEF, (1998), Children in Need of Special Protection Measures: The Growing Needs of Children who have lost 
Caregivers due to HIV/AIDS: Draft Strategy Paper, UNICEF, Geneva, Switzerland.  



 

35 

 

5. Laws and practices that effectively  
criminalise people vulnerable to HIV  

 

 

 

Epidemiological trends  
There are a number of key populations at higher risk of HIV infection with sex workers being 
roughly eight times more likely to be infected with HIV than other adults, MSM 15 times more likely 
and injection drug users 32.5 times more likely. In some countries transgender women are more 
than seven times more likely to acquire HIV than the national average. 

 
Many African countries use the criminal law to outlaw certain forms of consensual sexual 
behaviour which is regarded as unacceptable within that community. This use of the criminal 
law to target key populations can have an indirect impact on responses to HIV, as it can result in 
such populations not having their needs addressed in national programmes, despite being at 
higher risk of HIV infection.  It can also result in individuals not wanting to access HIV services 
for fear of prosecution. The importance of addressing key populations was raised at the 
Regional Dialogue: 
 
Submissions: Two submissions were received on drug use, 24 on sex work and 38 on MSM. 
Nineteen submissions were invited to present at the Regional Dialogue. Submissions dealt 
primarily with how the continued criminalisation of these activities resulted in the 
marginalisation of these key populations from HIV services. 

 
Most countries criminalise sex work. For example, a review of the laws in East and Southern 
Africa found all but one country (Madagascar) have made sex work illegal. Countries use a 
variety of legal strategies including the use of laws that criminalise the buying and selling of sex 
or the profiting from sexual transactions; prohibitions on infringing ‘public decency’, ‘morality’ 
and even rape; some seemingly neutral laws such as ‘nuisance’ laws prohibiting loitering and 
vagrancy; and zoning or health regulations regulating sex work. All of these may be used to 
prosecute sex workers and their clients. Many submissions to the Dialogue focused on the 
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negative impact the continued criminalisation of sex work has on the ability of sex workers to 
access HIV prevention services: 
 

Sex workers are often penalised. The Botswana Penal Code prohibits a wide range of 
activities; see sections 167 – 179. It also stops loitering. Sex workers are not arrested in 
terms of these sections, they use public nuisance laws. Sex work is not different from 
other forms of employment. It must be seen as the same as other work. The police in 
Botswana take condoms from sex workers as evidence (Civil Society Participant, 
Botswana). 
 
Violence against sex workers impacts on HIV prevention work. This happens at the 
hands of police who spray pepper spray into the sex worker’s vagina if she doesn’t 
give them oral sex. At border posts there are searches of sex workers vagina’s by a 
police officer, without changing gloves, to check for money (Civil Society Participant, 
South Africa). 
 
We have a right to health. We remain left out and neglected. We are exposed to 
things. We are dehumanised due to moral attitudes. Care-takers refuse to recognise 
our right to health. 374 sex workers are living with HIV with no access to care in the 
DRC. They are stigmatised. In 2008 the law changed giving free care to everyone but 
not to sex workers. We ask the Commission to honour this question. In Namibia sex 
workers are so criminalised that they are denied ARVs due to stigma. The Commission 
should focus on this complexity, the right to health must be respected (Civil Society 
Participant, DRC). 
 
We are not human. If we can’t organise then we can’t get funding for service 
provisions by sex workers. In 2010 sex workers in Zimbabwe marched. We were asked 
to leave. We were denied our right to freedom of expression. We ask the question – 
why are sex workers not included in the NSP? 
We do not have data on the prevalence rate in sex workers. Sex workers are stopped 
from claiming their fundamental rights. There is no comprehensive approach when sex 
workers are left out of the NSP (Civil Society Participant, Zimbabwe). 

 
A submission was also made regarding the impact of police harassment of sex workers: 
 

In Mozambique it is not very clear what is legal or illegal. Sometimes there is illegal 
detention and you are humiliated. I was detained when there was a summit in 
Mozambique. I spent 7 days in prison. I went to court and I asked if I could speak to my 
mother. The judge said ‘Why are you here?’ and I told him I was loitering, I need 
money for my child. The judge was humiliated; he told me to go home. We are used by 
the police, they take us to cemeteries and the beach to have sex without a condom. 
Sometimes we are beaten up by the police (Civil Society Participant, Mozambique). 
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Homosexuality is criminalised in more than 80 UN member states, with punishments ranging 
from jail time to the death penalty.36 Africa as a whole has one of the most hostile and punitive 
legal environments for sexual minorities.37 In sub-Saharan Africa, countries with punitive laws 
include Botswana, Ghana, Kenya, Malawi, Namibia, Nigeria, Senegal, Sudan, Tanzania, and 
Zambia. Countries in North Africa and the Middle East also have highly repressive legal 
environments for MSM. In Mauritania, Nigeria, Somalia and the Sudan the death penalty can be 
imposed for consensual sex between men.38 
 
A number of negative consequences flow from the criminalisation of same-sex relationships 
including that service providers report that it is extremely difficult to openly provide services for 
people in same-sex relationships; state media messages on HIV and AIDS ignore same-sex 
issues and men who have sex with men are publicly persecuted so they do not self-identify as 
MSM. In a number of countries, political leaders have suggested that same-sex relationships are 
not part of African culture, making those in same-sex relationships an invisible group in society. 
Also, the criminalisation of MSM enables governments to deny condoms to prisoners on the 
basis that the sexual acts are unlawful. Further consequences were described at the Dialogue: 
 

There is an absence of education programmes in schools and universities. Young people 
are told that condoms are not for the homosexuals. Condoms are to prevent pregnancy. 
The criminalisation of sex between men impedes services. We were witnesses to this 
event, we went with a man of 22 who was HIV positive, we went to the clinic to get 
care for him but we found his neighbour who knew that he was gay. She shouted ‘I 
don’t take care of gay guys and the law is against you and you are going to die.’ An act 
has been published to re-enforce the criminalisation. It will make access impossible for 
people who will be scared of being arrested (Civil Society Participant, Cameroon). 
 
There is sex in prisons but this is very discreet affair. The challenge is: should I make 
condoms available to them? There is a stigma attached to men having sex in prison. 
Decriminalise MSM and then you can have condoms in prisons (Government Expert, 
Uganda).  

 
Submissions were made which contextualised the complexity of trying to de-criminalise 
homosexuality: 
 

There are many commonalities on issues that are to do with MSM throughout Africa. 
A lot of laws in Africa criminalise same sex activities. These laws were made by the 
British, although Malawi, Zimbabwe and Uganda have taken steps to strengthen 
penalties relating to these old crimes. Even where it is not criminalised there is 
homophobia. Sentences range from fines to death penalties. This makes MSM 
vulnerable to blackmail. Activists face arrest if they work with lesbians, gay and 
bisexual people, for example, in Malawi and Zimbabwe. There is a lack of 
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programming for MSM in most of these countries. This group is now in hiding. It is 
very difficult to reach MSM with prevention messages and services. Studies in middle 
and low income countries show MSM are at high risk of HIV infection. Homophobia is 
being promoted by policy makers, the community and religious leaders (Civil Society 
Participant, Malawi). 

 
We can bury our heads in the sand and say there are no MSM in Africa. This is false. 
MSM are citizens of our nations. HIV is a disease that knows no morals. The Uganda 
Anti-Homosexuality Bill was going to make all HIV prevention for MSM illegal. The 
East Africa Bill discussed whether to include MSM in it to prevent transmission. One 
study in Kampala showed sex workers a prevalence of 33 %, MSM had a rate of 13 %. 
Yet the consensus in the East Africa Bill was that we can’t include these people.  The 
Uganda Commission admitted there were MSM. We must remember this is a science 
and we are citizens. The state has a duty to respond to health issues. We can’t solve 
HIV if we do not include MSM in laws and policies (Civil Society Participant, 
Zimbabwe).   
 
It is impossible as there is very little political will to discuss this theme. We have heard 
about MSM but we can’t start the discussion in our country. We must protect the 
citizens is what the MPs say – we legislate on behalf of the people. We can’t ask the 
whole population if we should protect a minority. The penal codes are old, they are 
from the colonial era. There are prescribed sanctions if you have sex with the same 
gender. Why do we refuse to think otherwise? There is a lack of political will (Civil 
Society Participant, Mozambique).  
 
Dealing with MSM it is not a parliamentary issue in certain communities. It is not easy 
if an MP wants to improve the law. There must be a debate at many levels so that all 
people understand the content of the law (Government Expert, Mozambique). 

 
In many countries the law offers little if any protection to transgender persons. Firstly, they are 
marginalised by legal systems which do not recognise transgender as a valid form of sexual 
identity.39 This has a number of implications including, for example, that transgender persons 
may have identification cards and passports which reflect their genetic makeup rather than 
their gender, making it difficult to secure legal employment, access health care or travel.40 For 
transgender persons who wish to change their sex, some countries do not allow any alterations 
to the birth register thus prohibiting them from registering their new identity and obtaining 
documentation reflecting this change. Secondly, laws in some countries aim at trying to 
suppress any forms of alternative sexual identity.41  In some instances this is done through 
criminalising cross-dressing42 or more commonly, criminalising men having sex with men. These 
types of laws result in transgender persons being unable to express their individuality and 
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choose sexual partners without committing a criminal offence.43 Submissions to the Dialogue 
reflected on the limited consideration given to their needs: 

 
Transgender persons are subsumed under MSM, sex workers or women. This leads to 
stigma and discrimination. In Namibia most of the violence amongst lesbians, gay and 
bi-sexual persons focuses on transgender persons. Male-female persons are more 
likely to be jailed with other men and become the objects of sexual gratification. 
Female-male transgender are subjective to corrective rape. There is lots of 
discrimination in the workplace and they can’t find jobs (Civil Society Participant, 
Namibia). 

 
Despite HIV transmission through injecting drug use being an emerging epidemic in Kenya, 
Mauritius, South Africa, and the United Republic of Tanzania, 68.8 % of countries in Southern 
and East Africa have laws which place barriers on providing harm reduction services such as the 
accessing of clean needles. Furthermore, individual drug possession and use is a criminal act 
throughout Africa. In most countries service providers are unable to provide users with access 
to clean needles or other harm reduction services without aiding and abetting a criminal 
offence. A submission was made which gave an overview of the issues on HIV and drug use: 
 

The issue of drugs is the last issue on the agenda and this reflects the response to drug 
use in Africa. We are sitting on a time bomb. Today we need to face the reality that 
drugs are available. One billion dollars of heroin is passing through West Africa on its 
way to Europe. It is young persons who are sitting in prisons as they are IDUs. Drug 
users want treatment but there are no services. Women who use drugs and who are 
infected with HIV face stigma and discrimination. Persons using drugs are treated as 
criminals and they are sent to prison, but not given care or treatment. There are drugs 
in prison. They are denied access to ARVs. They are not offered HIV testing as they say 
they are not compos mentis. The possession of needles is criminalised so they hide or 
share needles (Civil Society Participant, Nigeria).  
 

Legal responses which promote access to services for key populations appear to be limited. 
Two countries, Senegal and Madagascar, do not criminalise sex work and thus enable sex 
workers to openly access services. South Africa is one of the few African countries which 
protects the right to sexual orientation in its constitution and in many laws. MSM are also 
included as a key population in its National Strategic Plan and prisoners have access to 
condoms. There is only one positive example of progressive drug-related laws in the HIV law in 
Mauritius, where provision is made for drug users to obtain a range of HIV prevention services, 
such as accessing clean needles, without penalty, even though drug use is criminalised. 
 
 

5.1 Suggested ways forward 
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Law Review and Reform 
Recommendations for law review and reform to decriminalise sex work, sex between men and 
injecting drug use were made in the Issue Briefs and during the Regional Dialogue. Law review 
and reform is critical to facilitate access to HIV prevention, treatment, care and support for 
these key populations.  
 

We want to be recognised as people before the law. We call for the decriminalisation 
of sex workers. We have labour laws to protect employees. You need safety gear. K 
was a sex worker in a brothel in South Africa who was dismissed as she wouldn’t have 
sex without condom. She took her case to the CCMA but they said they couldn’t help as 
sex work is illegal. She went to the Labour Court and after 6 years they said the CCMA 
must deal with the case. Sex work is illegal so can’t get PEP or other health services. 
We need decriminalisation of sex work and to get our work recognised. There should 
be a law to protect us. We get paid on the hour. We are claiming protection. It is time 
to engage us and make us part of the solution. You can’t get to zero tolerance without 
recognizing sex workers, transgender people and injecting drug users (IDU) (Civil 
Society Participant, South Africa). 

 
Access to Justice and Law Enforcement 
In addition, recommendations were made to institute measures to reduce human rights 
violations at the hands of law enforcement officials. Countries should institute measures to 
reduce stigma and discrimination, and to educate law enforcement officials on the rights and 
dignity of key populations such as sex workers, MSM and people who inject drugs. Key 
populations should be supported to access justice where their rights are violated, through legal 
literacy, legal support services, and through strengthening mechanisms to ensure that law 
enforcement officials are held accountable for violence, harassment and rights violations. 
Training for the judiciary is also essential, in order that they are sensitised to law and human 
rights issues facing key populations. 
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6. Conclusions  
 

 
Concluding remarks were made to the Regional Dialogue by two of the Commissioners who had 
attended.  
 
 

 
 
The Hon. Michael Kirby reminded everyone that the purpose of the Dialogue was to allow 
Africans to speak together on these issues and in so doing to inform the work of the Global 
Commission on HIV and the law: 
 
The seriousness and intensity of the debates will be taken into account. Love binds us all 
together, love is an important factor. Thank you all. I am pleased we met in the Mandela 
Room as it reminds us of love and reconciliation. We have been told to be accountable. Some 
thoughts I will take to the Commissioner’s meeting tomorrow include: 

 There is a  second virus – the virus of discrimination 

 The need to sensitise the judges. UNAIDS and UNDP can help judges overcome hostility, 
but you must internalise judicial education 

 We must not procrastinate; we are great talkers but action is slow 

 Access to justice is important – citizens need to know their rights and to start to use them 

 We must anonymise the parties in HIV litigation 

 Forced sterilisations must end 

 Village courts could be useful ways of resolving disputes 

 Transgender issues are important 

 Children should have participated in this Dialogue 

 Intellectual property issues are critical 
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 Discourage criminalisation but recognise there are difficulties when we use the general 
codes 

 MSM; we are citizens 

 End the abuse of police power over sex workers 

 Prisoner issues must be dealt with 

 IDUs; we must have an agenda 

 No more glossy reports. We need an action plan, we need to follow up this Dialogue 
 
 
 

 
 
AU Commissioner, H.E. Bience Gawanas added: 
 
We are never too old, too powerful or too intelligent to learn. We just have to listen. This 
dialogue was all about listening. It was an opportunity for diverse opinions to be respected. 
Sex workers, transgender persons, MSM and IDUs; do these people live on another planet or 
are they on the same planet? This is mother earth, this is Africa, this is where we belong.  
 
Diversity and tolerance come from countries who know what it means to be black and a 
woman. Under apartheid, I was told that my intelligence was much lower, I could not be a 
lawyer, but today I am a black women lawyer. We speak of vulnerability and exclusion. Give a 
voice to the voiceless. We are talking about the links between HIV and the law, denial of 
access, criminalisation, but there is a human right called health and it has to do with human 
beings who have a right to claim to be healthy. Make that connection, then we will start to 
understand that law must go beyond punishment and it must bring about a better society. 
 
We need community dialogue. Leaders need to be informed, followers must make better 
leaders. If you empower the community on the tough issues it has benefits beyond. Courts are 
not the only way of resolving these disputes. Let’s have training and capacity building. Point 
fingers at police and government. There are genuine and honest people in these structures, 
but when you have power then you also have abuse of power. We have corrupt people. Fight 
abuse of power. 



 

43 

 

 
This dialogue meant for me as an African woman that we discussed the issues we don’t want 
to discuss – MSM, sex workers. We laughed and cried. We need each other as government 
and as civil society. We are bound by our common humanity. I am here today because of 
others in my life who made me who I am. Humanity with others makes me tolerant and have 
respect for other opinions. Build a partnership based on mutual understanding. 
 
Respect opinions but bring them along to your side. Build a partnership of mutual respect. I 
have learned and I will continue to learn and informing myself as it is in that way I can give a 
voice to the voiceless and make the vulnerable visible. Thank you those who shared personal 
stories. Thank you Africa, I am proud of you. I hope we can continue the dialogue. 
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“Every day, stigma and discrimination in all their forms bear down on women and 
men living with HIV, including sex workers, people who use drugs, men who have 
sex with men, and transgender people. Many individuals most at risk of HIV 
infection have been left in the shadows and marginalised, rather than being 
openly and usefully engaged… To halt and reverse the spread [of HIV], we need 
rational responses which shrug off the yoke of prejudice and stigma. We need 
responses which are built on the solid foundations of equality and dignity for all, 
and which protect and promote the rights of those who are living with HIV and 
those who are typically marginalised.”  

UNDP Administrator Helen Clark 
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